CHAPTER ONE
INTRODUCTION

1.1  Background of Study
Most countries of the world are culturally diverse, and Africa is not an exception as all the
countries in the continent are adjudged to be multicultural. The adventure into pluralism of
religious, linguistic and ethno-cultural diversities in Africa owes its origin to colonial
conquest from early 19 century. Thus, Kymlicka argues that “the world’s independent states
contain over 600 living language groups and 500 ethnic groups™. Thus, Kymlicka argues
further:

Many other western democracies are also multinational, either because they

are forcefully incorporated indigenous populations (e.g. Finland, New

Zealand), or because they were formed by the more or less voluntary

federation of two or more European cultures (e.g. Belgium and Switzerland).

In fact, many countries throughout the world are multinational, in the sense

that their boundaries were drawn to include the territory occupied by pre-
existing, and often previously self-governing, cultures.?

Nevertheless, before the forced co-existence, the geographical area called Nigeria was
inhabited by autonomously independent ethno-cultural nationalities with their differences but
unique political, social, economic and religious worldviews. This involuntary union has made
Nigeria an extra-ordinary diversified country with consequent extra-ordinary complexities.
Thus, Edo alludes to the fact that, “Nigeria is a complex and plural society with over 350
ethnic groups whose components and social aggregates remain sharply divided.”® These
complexities are a reflection of the avalanche of ethno-cultural and religious groups co-
habiting the territory and the intricacies of interaction among them. “This diversity”,

Kymlicka argues,
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...gives rise to a series of important and potentially divisive questions.
Minorities and majorities increasingly clash over such issues as: language
rights, regional autonomy, political representation, education curriculum, land
claims, immigration and nationalisation policy, even national symbols such as
the choice of national anthem or public holidays ....*
The failure in the management of the diversity issue has resulted to mutual exclusion and
suspicion punctuated by wars of cach against all. Also, Ezeabasili’s unpublished thesis
discovers that
...ethnic and religious differences are part of the recurring issues in the
Nigeria’s body politics. These ethno-cultural and religious rivalries have
permeated and are still permeating the Nigeria landscape since the colonial
period, and up till the present time, there seems to be no imminent solution in
sight to the accompanying conflicts of ethnic rivalry and religious intolerance.
The majority and minority ethnic groups treat each other with suspicion and
different religions worldwide clash with each other at slightest provocation.”
As a result, liberal democratic institutions found this country as a very difficult place to
flourish as any attempts to create egalitarian existence are strongly undermined by violent
nationalist conflicts.
Many scholars of Nigeria, Africa and non-Africa descents have blamed the African
predicament on lack of good and effective leadership with the common parlance that ‘the
problem of Africa is lack of leadership.” Kymlicka, in his studies, sees African predicaments
emanating from quite different perspective by arguing that African problem is her inability to
manage her complex diversity. In his works®, Kymlicka argues authoritatively that improper
management of African diversity (that is, for not granting vulnerable ethno-national

minorities some specific or differentiated rights to ensure the sustainability of their cultural

particularities in the cultural market-place) is really the reason for African predicaments.

*W. Kymlicka, p. 1
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Kymlicka believes that most countries of the world, like Nigeria, has involuntary union when
he argues that

The incorporation of different nations into a single state may be involuntary, as
occurs when one cultural community is invaded and conquered by another, or
is ceded from one imperial power to another, or when its homeland is overrun
by colonizing settlers. But the formation of a multination state may arise
volunta;ily, when different cultures agree to form a federation for mutual
benefit.

Thus, in his effort to resolve problems inherent in most democratic multicultural societies,
Kymlicka formulated three differentiated or minority rights.® One of the minority rights vital
in this dissertation is self-government rights. It was made solely to resolve the issue of
forceful incorporation of indigenous population of a given multination state. Thus, he argues,
“in most multination states, the component nations are inclined to demand some form of
political autonomy or territorial jurisdiction, so as to ensure the full and free development of
their cultures and best interests of their people. At the extreme, nations may wish to secede if
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they think that their self-determination is impossible within the larger state.”” Arguing

further, he says that

One mechanism for recognising claims of self-government is federalism which
divides powers between the central government and regional subunits
(provinces, states, cantons). Where national minorities are regionally
concentrated, the boundaries of federal subunits can be drawn so that the
national minority forms a majority in one of the subunits. Under these
circumstances, federalism can provide extensive self-government for a national
minority, guaranteeing its ability to make decisions in certain areas without
being outvoted by the larger society.™

Therefore, it becomes obvious that Nigerian problems like: political instability, economic

recession, cleavages along ethnic, religious, linguistic and cultural lines, marginalisation of

"W. Kymlicka, p. 11
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all kinds, bigotry, bribery and corruption, mediocrity and favouritism, insecurity (terrorism
and insurgency), lop-sidedness in political appointments; and poor leadership quality in
present crops of Nigerian leaders are the effects of improper or inadequate management of
Nigeria enormous diversities, which inversely threaten her nascent and fledgling democratic
rule. Cognizance of the fact that Nigeria existence as single polity is an involuntary or
forcefully incorporated one, there is need for total restructuring of the Nigerian 1999 Federal
Constitution, to reflect true democratic federal system that must bear the blueprints and
signatures of all the major and minor ethno-cultural and linguistic groups. This radical
restructuring requires renegotiation of Nigerian corporate existence amongst all the ethno-
national groups; and the necessity can never be overemphasized because of the lasting peace
it engenders on her nascent and fledgling democracy. Here, the work of Kenneth C. Wheare
on Federalism™ becomes relevant since it serves as a reference point in furtherance of
Nigerian federal institutional and structural change through constitutional amendments. Thus,
this dissertation analytically investigates Kenneth C. Wheare’s concept of Federalism and

Nigeria Federal System of Government in the light of the Nigeria constitutional change.

1.2  Statement of Problem

The 1914 amalgamation of the northern and southern protectorates gives birth to Nigeria as a
political entity. The British colonialists sowed the seed of federalism in the Nigeria’s socio-
political soil because of the apparent ethno-nationally and territorially delineated cleavages
and historical legacy of division among ethnic groups abounding in Nigeria. Thus, Nigeria is

deemedas one of those African countries that operate a federal system of government

1 K. C. Wheare, Federal Government, (4th Edition) (New York: Oxford University Press,
1964). This work is based on the principle that makes Wheare a classical writer. His
federal principle is based on the method of dividing powers so that the general and
regional government are each, within sphere, coordinate and independent (p. 11). That is
one way of organising multiplicity within unity.



alongside the western world. But it must be said here that, while the system benefits most
countries such as United States, Australia, Switzerland, Belgium, Canada, New Zealand,
Ethiopia, India, etc. with multi-cultural nature, the reverse is the case for Nigeria, considering
the high levels of political instability, ethnic rivalry and conflicts, and religious clashes
predominantly between Hausa/Fulani and Igbo, or between Moslem predominant North and
Christian main South.

Why is the federal system of government not viable in multicultural Nigeria unlike rest of the
Western federations? The reason is obvious. Nigeria is operating a federal system in awkward
manner, and this has made frictions and clashes possible. This quasi-federalism inversely
poses great threat to Nigerian political development. The restructuring of Nigeria’s
Constitution that took place between 1914 to 1954 by different British governors that
presided over Nigerian state; and the efforts of Nigeria’s founding fathers evidenced in 1%,
2" 3" and 4™ republic constitutional amendments, testify to the obvious of the intricate
existential threats the 1914 amalgamation and unitary government evidenced in 1999
Constitution, have posed to the future political stability of Nigeria. They were desirous of a
system of government that would neutralise the political threats by accommodating the
divergence of interests of the various ethno-national groups. This desire eventually found
expression in the federal system of government as a diversity management technique. Thus,
Awolowo, lending his voice in support of this, cautioned that: “From our study of the
constitutional evolution of all the countries of the world, two things stand out clearly and
prominently. Firstly, in any country where there are divergences of language and of
nationality — particularly of language — a unitary constitution is always a source of bitterness
and hostility on the part of linguistic or national minority groups. Secondly, as soon as a

federal constitution is introduced in which each linguistic and national group is recognised



and accorded regional autonomy, any bitterness and hostility against the constitutional
arrangement must disappear...”'?

But it must be noted that with the advent of the 1979, and then 1999 constitutions, there has
been tremendous and profound change or radical departure in the practice of true federalism.
This has called into question by different scholars of different origins and descents as to
whether Nigeria is practicing a true federal system of government, because of the way power
is concentrated in the centre in her constitution. The fact remains that in the aftermath of
military rule, Nigeria’s new civilian, democratic federal system is highly centralised while
being fragmented subnationally. Thus, there are clarion calls for complete overhaul of the
political system through constitutional amendments that will not only recognise the identities,
but bear the blueprints; and reflect the interests, needs and aspirations of all the ethno-
national groups who are stakeholders of the Nigerian federation. This dissertation makes a
case for constitutional reform and is staking K. C. Wheare’s concept of Federalism out as a

means of achieving a constitutional amendment towards forming a formidable and true

federal system of government.

1.3 Purpose of Study

In a society where there exist indigenous and autonomous ethno-cultural nationalities, the
yearning for stability and survival has made man to evolve several methods and (political)
systems aimed at arriving or making the society economically and socio-politically tolerant
and egalitarian; where the needs, interests, emotions, psyches, aspirations, particularities and
peculiarities of the different ethno-national groups are preserved and sustained for more
egalitarian existence. Man has found federalism as a philosophical and principled method,

and federation as a system of government that can guarantee him an egalitarian existence in a

20. Awolowo, Path to Nigeria Federalism (Ibadan: Oxford University Press, 1966), pp. 48-
49



diversified society. Federalism, which is diversity management technique,holds that the ideal
organisation of human affairs is best reflected in the collaboration of diversity through unity.
But the bone of contention is that Nigeria, which is a multicultural society, is operating
unitary government in the guise of federalgovernmentas it is reflected in the Nigeria 1999
Federal Constitution. A constitution that was neither constituted by, nor articulated the
desires, aspirations, needs, particularities, peculiarities, psychics of, independent, indigenous
and pre-existed people of different linguistic, cultural, ethnic, and religious groups of Nigeria.
It was rather constituted by a group of military dictators, outcomes of which is several steps
in regression in all spheres of her existence.

Therefore, the aim of this paper is to advance the need for constitutional amendment of
Nigeria’s false and skewed federal constitution that has grounded the wheel of nation
buildingand development; neglected the preservation of particularities and peculiarities of
ethno-national minorities; resultedinto instability and unsustainable democratic rule; and
constituted serious threats to her corporate and egalitarian existence. What is the need for
advancing constitutional amendment of Nigerian Constitution? To empower the federating
units of the critical mass of ethnic nationalities with self-governing powers; this will not only
guarantee their self-determination rights, but also ensure that they are in control of their
destiny and internal affairs. In the light of the amendment, K. C. Wheare’s concept of
federalism becomes very relevant.

1.4 Scope of Study

This work is delimited to K. C. Wheare’s work on Federal Government, and how it can be
used to advance the important amendment of Nigerian over-centralised federal constitution to
what really reflects true federal principle of division of powers and functions to different
ethno-national groups who are equal stakeholders in Nigerian project; whilepreserving

theirautonomy as they operate unhindered in a sphere.



This dissertation will as well make references to other works of Kenneth C. Wheare; works
on multiculturalism especially, Will Kymlicka®, and the works of other federal theorists like
William Livingston™, William Riker'®, Preston King'® and Others. Regardless, the major
source of this study remains Federal Government of Kenneth C. Wheare, which will guide
this paper towards advancing better ways of making Nigerian federal system viable.

1.5  Methodology

This dissertation employs analytic method. Analysis as a method of philosophy is based on
the idea that philosophical problem can be resolved through an analysis of their terms;
therefore, analysis is the method of breaking down a complex topic or substance into smaller
parts to gain better understanding of it. Federalism, as an ideological and philosophical issue,
comprises key concepts like division (or separation) of power, democracy, representation,
independence, general government, regional governments, constitutionalism and legalism,
autonomy, amendment (reform or change), unitarism, con-federalism, multiculturalism,
territorialism, bicameralism, fiscalism, etc. The method of conceptual analysis tends to
approach such a problem by breaking down the key concepts pertaining to the problem and
seeing how they solve Nigeria’s federalism challenges. This method is made effective through
library research wherein the work of K. C. Wheare; subsequently, journals, periodicals,
newspapers, monograph, secondary sources that deal with federalism and Nigerian federal

system of government will be studied.

3 W. Kymlicka, Liberalism, Community and Culture (Oxford: Clarendon Press, 1989);
Finding Our Way: Rethinking Ethnocultural Relations in Canada (New York: Oxford
University Press, 1999); and Multicultural Citizenship: A Liberal Theory of Minority
Rights (Oxford: Clarendon Press, 1995).

“W. S. Livingston, Federalism and Constitutional Change (Oxford: Clarendon Press, 1956):
and Federalism in the Commonwealth (London: Cassell and Company Ltd, 1963).

> W. H. Riker, Federalism: Origin, Operation and Significance (Boston and Toronto: Little,
Brown and Company, 1964).

% p. King, Federalism and Federation (Maryland, USA: The Johns Hopkins University
Press, 1982)



Nevertheless, internet materials are one of the major sources for materials that cannot be

sought from the hard copies.

1.6 Significance of Study

Federalism, as a diversity management technique, is a political principle that sees to the
division of powers and functions between two equal and independentgovernments. It is a
principle that recognises every cultural or linguistic group for self-government rights. Nigeria
System of Government as written and codified in present 1999 Federal Constitution
neithercontain nor live up to federal principles expectations. Thus, the significance of this
work will be seen from the prism of possible development of the federal concept in the minds
of statesmen, government officials, politicians, policy makers and indeed to every well-
meaning citizen of Nigeria, on whom the burden rests of solving the more particular problem
of the future constitution of Nigeria. Therefore, the import of this study also is to offer
important insight and meaningful guidelines to decision makers on how to make the
constitutional amendment possible. This becomes beneficial as a result that it will advance

egalitarian existence of more than 350 ethnic nationalities of Nigerian federation.

1.7 Definition of Terms

Analysis as an important method of this study has been given a considerable consideration in
the methodology, a subchapter of this dissertation, and defining it here becomes unnecessary.
Therefore, federalism, and its related terms (unitarism and con-federalism) will be briefly
defined in this subchapter for proper understanding and better appreciation of this

dissertation. What is Federalism?

Federalism can be described as a system of government in which the indicators of social,
political and economic development are pursued by a co-ordinated effort of both central and
other constituent units of government. Simply put, it is the pursuit of development by the
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central and other integrated independent units of government. Even though this definition
contrasts with other popular definitions of the term, the idea of existence of central as well as
other equally independent units of government is general to all definitions of the concept of

federalism.’

The concept “Federalism” is a doctrine denoting a state of affairs in a country in which there
are two or more levels of government, each of which has its own spheres of governmental
legislative jurisdiction.'® Therefore, it refers to a state of affairs in a country whereby the
exercise of governmental legislative powers is shared through constitutional legal provisions,
among different levels of co-ordinate governments.™® Thus, according to Kenneth C. Wheare,
the most prominent classical and all time federalist theorist, federalism or federal principle, as
he puts it, denotes; “The method of dividing (governmental legislative) powers so that
general (central) and regional (component) governments are each within a sphere, coordinate
and independent.”® From the above definition, federalism possesses this important attribute:
the existence of dual or multiple levels of governments each of which exercises some
governmental legislative powers allocated to them by a constitution which is supreme and the

source of life of all coordinate governments in that country.?

Before the distinction should be made between federalism and other terms, distinction should

first be made between federalism and federation. Thus, certain scholars and political

" M. L. Ogu, “Federalism as an Essential Contested Concept: A Discuss,”Nigeria world,
(Jan. 30, 2011). Retrieved from https://nigeriaworld.com/articles/2011/jan/301.html

8 H. G. A. Ofoeze, “Comparative Federalism” An Unpublished Lecture Note on GPD 348,
(Abia, Nigeria: University Uturu, 1996), pp. 1-3, as cited in H. G. A. Ofoeze, Federalism:
A Comparative Perspective, (Enugu: John Jacob’s Classic Publisher Ltd., 1999), p. 1
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20 K. C. Wheare, Federal Government (New York: Oxford University Press, 1964) p. 11 as
cited in H. G. A. Ofoeze, Federalism: A Comparative Perspective, p. 2
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scientists, according to Burgess,?” have argued that a distinction should be made between the
term ‘federalism” which they see more as an ideology, and “federation”, which they describe
as a system of government, despite the fact that he accepts that federalism cannot be a free-
standing ideology. Unlike liberalism and socialism, Ogu believes that federalism should be
taken to mean a recommendation and sometimes, as active promotion of support for

federation.?

Defining federalism as an ideology, Burgess (1993) argues, “Federalism is ideological in the
sense that it can take the form of an overtly prescriptive guide to action. Federalism is
philosophical to the extent that it is a normative judgement on the ideal organisation of
human relation and conducts.”®* Corroborating Burgess, Graham Smith (1995: 4) also argues
that “Federalism can be considered as an ideology which holds that the ideal organisation of
human affairs is best reflected in the collaboration of diversity through unity.”?*Ojo

subscribes to the views of Forsyth when he asserted that

Federalism is an explicit ideological, and/or philosophical positions in the same
vein as other great ‘isms’ of political theory such as socialism, liberalism,
conservatism, nationalism, legalism, etc. Federalism is ideological in the sense
that it can take form of one overtly prescriptive guide to action and it’s
philosophical to the extent that it’s a normative judgement regarding the ideal
organisation of human relations and conduct.?®

Moving away from ideological sphere, some very popular practical definitions of federalism
or federation by scholars are considered hence. Daniel Elazar defined federalism as “a system

of political organisation uniting separate states or other units in such a way as to allow each

2 M. Burgess, “The Political Uses of Federalism”, pp. 3-13, in M.L. Ogu, “Federalism as an
Essential Contested Concept: A Discuss,”. p. 1

2 M. L. Ogu, “Federalism as an Essential Contested Concept: A Discuss,”. p. 1

24 M. Burgess, “The Political Uses of Federalism,” p. 3, as cited in M. L. Ogu, “Federalism as
an Essential Contested Concept: A Discuss,” p.1

2 M. L. Ogu, p. 1

26 E. M. Ojo, Unpublished Lecture Material on Comparative Federal Systems, as cited in M.
L. Ogu, “Federalism as an Essential Contested Concept: A Discuss,”. p. 1
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to remain a political entity. A federal system which differs from other methods of organising
states is being based on a contractual agreement by separate government to share power
amongst themselves.”?’Federalism is also seen as an effective political and constitutional
design useful for managing complex governmental problems associated with ethnicity and
cultural diversity. Thus, Lenshie and Yenda see federalism as political framework to manage

the dynamics associated with multiculturalism.”?®

One cannot however define federalism without running into these two concepts — unitarism
and con-federalism. For proper understanding of the concept of federalism, these terms shall

be briefly defined.
Unitarism or Unitary System of Government

The definition of federalism as a method of dividing political or legislative powers between
two levels of independent and co-ordinate governments establishes a striking and
conspicuous distinction between federalism and unitarism. Unitarism or unitary system of
government is defined as a sovereign state governed as a single entity without division of
power. The central government is supreme, and the administrative divisions exercise only
power that the central government has delegated to them. according to Hague and Harrop,
unitary government can be defined as that “...sovereign which lies exclusively with the
central government; subnational authorities, whether regional or local, may make policy as
well as implement it, but they do so by permission of the centre.”? Therefore, the contrast

lies in power and function division. In federal government, power is shared between federal

2" D. J. Elazar, Federal Systems of the World: A Handbook of Federal, Confederal and
Autonomous Arrangements, (Essex: Longman, 1994)

% N. E. Lenshie and H. B. Yenda, “Is There any True Federalism? Revisiting the ‘True
Federalism’ Debate in Nigeria,” Research on Humanities and Social Sciences, Vol. 5, No.
15, (2015), p. 55

2% R. Hague, and M. Harrop, Comparative Government and Politics: Introduction, (Palgrave
Hampshire,2001), p. 208
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or central government and regional governments, neither level of government can encroach
upon the powers of the other,®® and any political system that puts this idea into practice is
called a federation. Meanwhile, in unitary government, power is not shared, but delegated or
given, and law and policy can be made by peripheral or regional governments but with the
permission of the central government. Kenneth C. Wheare calls this association a devolution
and the principle of its organisation or association as ‘the devolution principle’; that is, the
principle in which the regional governments are made subordinate to the general

government.!
Con-federalism or Confederation

Meanwhile, confederation is the government in which the ultimate political authority resides
in the states or regional governments, and the central government acts as their delegates. In
this model, the central government may not even have the power to enact laws directly
affecting individual citizens of regional states. In Confederation, the powers of the central
government are not exercised directly over the individual citizens. Hence, general
government exercises their powers indirectly to the people through the states or provinces.
Kenneth C. Wheare sees confederation as a form of political association between states in
which the general government is dependent upon the regional government. This form of
association has often been described as a “confederation” and the principle of its

organisation he calls “confederate principle.”*

% H. Heywood, Political Theory: An Introduction (MacMillan Press Ltd, London, 1999), p.
114

31 K. C. Wheare, Federal Government, p. 33

*Ipid. p. 32
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CHAPTER TWO
LITERATURE REVIEW

Nigeria corporate existence is in a precarious situation because of its likely propensity to
disintegration. This is as a result of structural defects inherent in the incompatible unitary
political structure betrothed to her multicultural nature in the name of federal constitution.
This dissertation is proposing Kenneth C. Wheare’s work on Federal Government as a
principled guide to Nigerian constitutional amendment to reflect what is universally
acclaimed and agreed to as true federalism. This chapter briefly reviews the literatures of
some important federalists, multiculturalists and political philosophers in two different ways
— in principle and in praxis. In principle, being reviewing the works of those who did the
summary review of Kenneth C. Wheare’s work on Federal Government; and in praxis, being
reviewing the works of those that review Nigerian Federal System of Government. Therefore,

this dissertation starts with the former.

K. K. Dennis, in his article “The Federal System of Government: Federal Government by K.
C. Wheare” in Journal of Comparative Legislation and International Law sees Wheare’s
work as the critical analysis of what federalists agree to as the true federal principle. It is a
very impressive work to all students of comparative politics. If not anything, for the very
significance of the work on the possible development of the federal concept in the mind of
those, statesmen and others, on whom the burden rests of solving the more particular problem
of the future constitution of India (or any federal system of government in Asia or Africa).*

The essential point in the division of powers under a truly federal government is, Denis
maintains, that whatever the actual method of division may be and wherever the residue of

powers may lie, neither central government nor regional government should, either under the

% K. K. Denis, “The Federal System of Government of K. C. Wheare”, Journal of
Comparative Legislation and International Law, Vol. 28, No. 3/4 (1946), p. 139.
Retrieved 02/09/2013, from http://www.jstor/stable/754669
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constitution itself or in practice, be in any degree subordinate to the other, each being truly
independent in its own sphere.®

If federation is to be established, the constituent units must already have produced for
themselves stable governments with experience of performing their functions and with their
roots in the people, as any regional government not so established will find it difficult to
survive against the strength of a central government. It is a factor, however, which must be
nicely balanced, for any undue attachment of the people to their own established government
will always be a possible source of weakness in a federation, more particularly so when, as
may well happen, the regional boundaries coincide with those of race, language or religion.
The factor on which he lays great emphasis, as ensuring the capacity of states to form a
federal union and at the same time to maintain their independence therein, namely, the
sufficiency of economic resources and the proper allocation of those resources, ... but unless
the regional governments can do the same from their own independent sources, they will
either be unable to perform their functions or be able to perform them only at the price of
financial dependence on the centre — which means in the end subordination.*®

As to the future prospect of federation, it is noted that there has been a marked tendency for
central governments to grow stronger.... It has been suggested, in the light of this, that
federal government must ultimately prove to be no more than a stage toward unitary

government.

H. R. G. Greaves, in his article “Federal Government by K. C. Wheare” in Journal of
International Affair, claims that it is a clear and valuable comparative study of the working
out of the federal principle in the constitutions of the United States, Switzerland, Canada, and

Australia. What he deems necessary for the federal principle is not merely that the general

3 pidem
1bidem
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government, like regional government should operate directly upon the people, but, further
that each government should be limited to its own sphere and, within that sphere, should be
independent of the other.®® Federation, for the author, is one way of organizing multiplicity
within unity. He was against the notion that federalism is weak and obsolescent government;

rather he argues that federalism corresponds with the continuing need for regional diversity.

C. B. Robson, in his article “Federal Government by K. C. Wheare”, in The Journal of
Politics,describes it as the study of modern federal government on “comparative lines”. He
argues that Wheare confines his study to the United States, Canada, Australia and
Switzerland, which are the only modern states he regards as the predominantly federal. He,
however, doubts if Wheare’s readers will agree with the rigidity of the definition of the
“federal principle” which is the basis of his classification, namely that it is “the method of
dividing powers so that the general and regional governments are each, within a sphere,
coordinates and independent.”®’ Even the four states that Wheare listed as federals, he argues,
do not in every respect meet the criteria which the federal principle requires.

Applying this standard, the author is aided by Wheare’s distinction between a “federal
constitution” and “federal government”, which are the terms he uses to designate the
difference between the formal written constitution and the actual practice of government.
This distinction also enables him to disregard as federal system several, notably those of
certain Latin American countries, which have at times operated as unitary governments under

formally federal constitutions; and the constitutions of soviet Union and Germany, both under

% K. C. Wheare, Federal Government, (New York: Oxford University Press, 1946), p. 15, as
cited in H. R. G. Greaves, Federal Government by K. C. Wheare (Review), International
Affairs, Vol. 22, No. 4, p 551.

" K. C Wheare, Federal Government, (New York and London: Oxford University Press,
1946) p. 11, as cited in C. B. Robson, Federal government by K. C. Wheare, The Journal
of Politics, Vol. 9, No. 3, p. 454.
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the old imperial and the Weimar constitution due to the extensive powers, especially fiscal
powers, confided to the central government in each instance as well as to the existence of a
single state disproportionately larger than the others.

On the organisation of the federal governments, Wheare, Robson argues, deduces that a
system of separation of power is particularly conducive to the successful operation of federal
system; and like United States, the Supreme Court bears the power of final interpreter of the
supreme clause.

The main body of the Wheare’s study, he argues, is devoted to discussion of the functioning
of the federal government in the field of public finance, control of economic affairs, social

services, foreign relation and war.

George C. S. Benson, in his article, “Federal Government by K. C. Wheare” in American
Sociological Review, argues that Wheare claims that in war time all four federations have
been able to adapt their constitutional structure as needed. The constitutional amendments
have not been needed for this adaptation except in Switzerland where amendments are easily
secured. Adaptation to economic crises has been more difficult than war time needs,
especially in Canada where judicial review of federal questions by Privy Council has resulted
in great rigidity of the federal system. It is paradoxical that Canada whose constitution
apparently gives most power to the central government in practice has been forced to retain
more power in the province.*®

The author was of the opinion that many observers have concluded that federalism is a

temporary arrangement, a staging point on the road to unification. However, he disagrees

% K. C. Wheare, Federal Government, (New York: Oxford University Press, 1946), p. 278,
as cited in G. C. S Benson, Federal Government by K. C. Wheare (Review), American
Sociological Review, Vol. 12, No. 6 (Dec. 1947), p. 73
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with them based on Wheare’s conclusion drawn from the basis of his studies that a
succession of wars and economic crises, or both would inevitably unify any federal system.*
The author concludes that though this book (Federal Government) is not a great study that
even Wheare termed it a “short survey”. But he doubts that a serious student of federal

operations, in government and other fields, can afford to overlook it.

William Anderson, in his article “Federal Government by K. C. Wheare”, in The American
Political Science Review, sees Kenneth C. Wheare’s Federal Government as a comparative
study of present day federal government. According to Anderson, Wheare limits his study to
Australia, Canada, Switzerland and the United States. Excluded as merely quasi-federal or
unitary, for example, Argentina, Brazil, Mexico, South Africa, and U. S. S. R. Certainly, the
four nations which Wheare deals with have many similarities in government structure that set
them off from other nations.

Anderson, however, had issue with the phraseologies of Wheare’s definition of federalism by
saying that it is open to objection. By the federal principle, he says, “I mean the method of
dividing powers so that the general and regional governments are each within a sphere,
coordinate and independent.”*® This definition is preceded by a discussion that treats the
United States as an “Association of States”, in which the national and state governments are
described as “independent of each other, coordinate of each other, and co-equally supreme
within this sphere.”*! The reviewer believes that "independent,” “coordinate," and "co-equal"
are all three wrong words, or at least in need of serious qualification. To justify these words:

29 ¢

“independent”, “coordinate”, and “co-equal”, Wheare has in effect adopted “dual federalism”

*Ipbidem

“0 K. C. Wheare, Federal Government, (London, New York, Toronto: Oxford University
Press, 1946) p. 11, as cited in W. Anderson, Federal Government by K. C. Wheare, The
American Political Science Review, Vol. 40, No. 5 (Oct. 1946), p. 995.

* K. C. Wheare, Federal Government, p.2
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as the controlling principle in the union of the United States and has greatly underrated the
importance of the supremacy clause.

Following his definition of the “federal principle”, the author believes that Wheare devotes
some short chapters to considering what federal government is and is not, “when Federal
government is appropriate”, and how, in general, federal government should be organized.
Under the later heading, he argues “that the last words in settling disputes about the meaning
of the division of powers must not rest either with the general government alone or with
regional government alone.*?

He deals briefly but competently with public finance, the control of economic affairs, social
services, the control of foreign relations, and the war powers. Several concluding chapters
deal with "Federal Government: Rigid or Flexible" and "Federal Government: Tendencies
and Prospects.

The endeavour throughout the book to picture the central and the state or provincial
governments as operating in separate spheres simply breaks down in the modern era of the
social-service state, total wars, and almost total depression.”® Notwithstanding these adverse
criticisms, the reviewer believes that all students of modern government will welcome this

book as a substantial and important contribution of a high order to the literature of federalism.

James A. Maxwell, in his article “Federal Government by K. C. Wheare in Journal of
Political Economy,argues that Wheare’s Federal Government provides a short survey of
federal government, limited to the United States, Canada, Australia and Switzerland. For him,
federalism comes off quite well. Its past performance is judged to be credible and its future

prospects hopeful. But he opines that wars and depressions are its enemies as they are

2 K. C. Wheare, Federal Government, p. 60, as cited in W. Anderson, Federal Government
by K. C. Wheare, p. 996
“Ibidem
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enemies of democratic government. He believes that with the end of war and depression that
much of what Wheare has written will “soon be out of date.”* In Australia and Canada the
prophecy he believes is being fulfilled because of recent radical revisions (amendments) of
the power of taxation.*®

Looking at the definition of “federal principle”, the Maxwell reiterating Wheare, argues that
it is “... method of dividing powers so that the general and regional governments are each,
within a sphere, coordinate and independent.”*® Applying the definition with the qualification
he sees the principle having plausibility; thus, he argues that the limitations upon the powers
of the general government compare with what is prevalent in unitary countries are of the
essence of federalism. Yet these limitations are not susceptible of simple explanation and the
doctrine of separation does not stand precise examination.*’

He sees federal principle as most awkward in finance, and that it has been violated by most of
the federations. He alleges that Wheare was concerned with the issue, and however proposes
a remedy, which is the federal grant “guaranteed by the constitution” so that the regional
governments are not left to depend upon the good will of the general government.*®

He concludes by saying that federation is a changing concept, and so also is the principle, or

principles, upon which federalism is constructed and maintained.

W. Reed West, in his article, “Federal Government by K. C. Wheare, in Annals of the

American Academy of Political and Social Science, defines federal principle like Wheare as

# K. C. Wheare, Federal Government, (New York: Oxford University Press, 1947) p. Vii,
(Preface), as cited in W. J. A. Maxwell, “Federal Government by K. C. Wheare, Journal of
Political Economic. Vol. 56, No. 3 (1948), p. 275

> W. J. A. Maxwell, “Federal Government by K. C. Wheare, Journal of Political Economic.
Vol. 56, No. 3 (1948), p. 275

“® K. C. Wheare, Federal Government, p. 11, as cited in W. J. A. Maxwell, Federal
Government by K. C. Wheare, p. 275.

W, J. A. Maxwell, p. 275

8 K. C. Wheare, p. 255, W. J. A. Maxwell, Federal Government by K. C. Wheare, p. 275
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“the method of dividing powers so that the general and regional governments are each, within
a sphere, coordinate and independent.”49 However, he doubts that United States, Canada,
Australia and Switzerland are completely, really and entirely federal, con-federal or unitary.
That is, he claims that their constitution may belong in one category and the government in
another or a state may contain elements contrary to its primary (federal) character. For
instance, United States is typical example of a country with federal character constitutionally,
but the original constitution embodies one contrary provision that the senators be chosen by
the state legislatures. Canadian constitution is federal for example from the point of view of
the distribution of powers, unitary from the point of view of grant of executive powers, but
federal again in that the executive powers are in fact used sparingly.® Nevertheless, he
maintains that United States, Canada, Australia and Switzerland are existing examples of
federal government, although Australia may move toward a quasi-federal type.

He mentions factors that necessitate the desire for different communities to come together to
form or adopt a federal constitution as: military insecurity, a desire for independence from
foreign powers, a hope of economic advantage, some experience with a poor political
association, geographical neighbourhood, and similarity of political institutions, while a
factor leading to a desire to remain separated inside a union is previous experience as an
independent government, provided that attachment is not too strong. If one of the units is too
large, as was Prussia in the German Empire, even a confederation may become unitary. If the

units are economically weak, financial (dependent) unification may follow.™

# K. C. Wheare, Federal Government, (New York: Oxford University Press, 1946) p. 278, as
cited in W. Reed West, “Federal Government by K. C. Wheare, Annals of the American
Academy of Political and Social Science. VVol. 248, Nov. 1946, p. 276.

*0'W. Reed West, “Federal Government by K. C. Wheare, Annals of the American Academy
of Political and Social Science. VVol. 248, Nov. 1946, p. 276.

*!Ibidem
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With the above illustration drawn from the four federal governments mentioned above, the
reviewer alludes that Wheare goes into questions affecting the supremacy of the constitution,
written constitutions, concurrent powers, the separation of powers, the party system,
representation in the legislature, monetary and financial powers, jurisdiction over economy,
and social problems. Reed West finally argues that Wheare concludes with an analysis of the
way in which the federal governments have adapted their constitutions and practices to the

need for change, and finds a common tendency towards expansion of central government.

E. A. Obi,* in his article “Issues in the Theoretical Foundations of Federalism” inFederalism
and National Integration in Nigeria, sees federalism as a political arrangement with serious
crises of conceptualisation. As a result, varying definitions of federalism seem to contradict
each other. However, Obi argues that most theorists of federalism have in one way or another
pose K. C. Wheare’s federal conceptualisation as the paradigm. Thus, Wheare defines federal
principle as “a method of dividing powers so that general and regional governments are each,

within a sphere, co-ordinate and independent.>®

From the Wheare’s definition of federalism the author deduces the following as the principles

of federalism:

1. Division of powers among levels of government;
2. Written constitution showing the division; and
3. Co-ordinate supremacy of the two levels of government with regards to their

respective functions;

2 E_A. Obi, “Issues in the Theoretical Foundations of Federalism,” in Federalism and
National Integration in Nigeria, p. 1

% K. C. Wheare, The Federal Government, p. 11, as cited in E. A. Obi, “Issues in the
Theoretical Foundations of Federalism,” in Federalism and National Integration in
Nigeria, p. 1
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However, he sees Wheare’s conceptualisation as being too legalistic and inflexible, and also
being criticised for being a description of American federalism which in many case, Wheare
took as the archetype of federalism.>* According to him, Wheare’s use of America federation
as model is misplaced because he fails to understand that even America federalism is a
reflection of the socio-political and historical condition, and has equally witnessed some
changes since the Philadelphia convention of 1787, in which according to American Patriots,
stated that, “They gathered for the purpose of rendering the Articles of Confederation

inadequate to the exigencies of the government and the preservation of the union.”

It is therefore apparent from the above statement that since the American federalism was
fashioned, bearing in mind the “exigencies of government, it cannot be the ideal as K. C.
Wheare felt, since every society ought to fashion its own system to make it “adequate to the
exigencies of government.” These exigencies we know, must take into consideration, the
peculiarities, history and eccentricities of the local conditions of the country fashioning out
the constitution. However, the author emphasizes the importance of Wheare’s classification,
because an irreducible minimum standard inherent in the federal principle ought to be set so
that any society that goes beyond that would not be classified as having a federal system.
Consequently, he argues that Wheare went ahead in labelling countries which presumably are
federal but do not fully conform to this criterion or irreducible minimum standard (of federal

principle) as a quasi-federal in order to distinguish them from true federalism.*

Wheare’s legalistic or juridical approach according to the author places more emphasis on the

legal dimensions of federation while ignoring other socio-political factors. As a result, the

> E. A. Obi, p. 2
*Ibid. p. 3
% |bidem
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situation birthed other conceptualisation of federalism. The author, addressing the short-

comings, went the path of sociological approach. Thus, quoting Livingstone, he states,

The essential nature of federalism is to be sought for, not in the shading of
legal and constitutional terminology, but in the forces — economic, social,
political, cultural — that have made the outward forms of federalism
necessary. The essence of federalism lies not in the constitutional or
institutional structure but in the society itself. Federal government is a
device by which the federal qualities of the society are articulated and
protected.®’

The utility of Livingston’s conceptualisation, according to the author, lies in his belief that
federalism is a reflection of the inherent diversities in the society. For him, it is a system
fashioned to hold different nations together in a state, while still allowing each of them a
degree of autonomy in certain areas. Despite Livingston’s efforts in freeing federalism from
Wheare’s rigidity, he was criticised for the broadness of his formulation, virtually making the
whole countries of the world to be classified federal states with the little effort by the mere
fact that they are diversified. He was also criticised for ignoring ‘juristic aspect’ of Wheare’s

conceptualisation, which was deemed important.

Cognizance of the above conceptual lapses, Obi switched to the path of bargaining approach.
Thus, he sees Riker’s conceptualisation as filling the loophole; thus, corroborating Riker, he
argues that “even in common usage federalism is a juristic concept of sorts, and that fact is
retained in our definition by emphasizing the existence of two kinds of governments and their

separate ability to make some decisions independently of each other.”*®

In analysing Ricker’s contribution to the theory of federalism, Obi corroborating Dare states
that Ricker viewed federalism from a static perspective, as a bargain struck by the component

units. According to Riker, the author argues that two prerequisites for the bargain are: 1)

> W. S. Livingston, Federalism and Constitutional Change, (USA, Oxford: Clarendon Press,
1956), as cited in E. A. Obi, p. 4

%8 W. H. Riker, Federalism: Origin, Operation, Significance, (Boston USA: Little, Brown
and Company, 1964), as cited in E. A. Obi, p. 4
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Desire to expand territorial control; and 2) Defence of an external military or diplomatic

aggression and aggrandizement.

According to him, these conditions are responsible for why a federal union may be

centralized or conversely decentralised (centripetal and centrifugal nature of federalism).

Nevertheless, Wheare’s constitutional division of power between levels of government is of
utmost important without however neglecting socio-political factors of Livingston. Hence, to

take care of both the juridical and socio-political factors, Friedrich posited that:

Federalism seems the most suitable term by which to designate the process
of federalising a political community that is to say, the process by which a
number of separate political organisations, be they states or any kind of
association enter into arrangements for working out solutions, adopting
joint policies and making decisions in joint problems or reversely the
process through which a hitherto unitary political community as it
becomes differentiated into a number of separate and distinct political
communities achieving a new-organisation in which the differentiated
communities now separately organised become capable of working out
separately and on their own, those problems they no longer have in
common.™

The author, from Friedrich’s conceptualisation, argues that he, trying to avoid the pitfalls of
the other theorists, fell into a bigger one. According to the author, Friedrich believes that his
conceptualisation was as broad and magnanimous as to even incorporate international groups,
or association. As a result, Dare sees Friedrich’s method as a round-about way to approach a
theory by first describing a federal, as any form of co-operation organised on special basis,
and then trying to make the definition conditional upon the presence of the below named

three factors; such as:

1. An assembly of representatives of units;
2. An executive establishment of some sort to carry out the decisions of the assembly;

and

% C. Friedrich, Federalism: National and International (USA: Oxford University Pres, 1963)
ascited in E. A. Obi, p. 5
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3. An arbitral or judicial body interpreting the treaty.
By so doing, he made these three factors the requisites of federalism.

Summarily, scholars are therefore torn between giving a descriptive analysis of what they
have observed in some federations and elevating it into a theory and adopting a normative
approach meant to set the standards of what federalism should be. But none of the attempts
for building a theory and definition of federation are really in vain. Just as Dare puts it
succinctly when he said that,

On close examination, it can be observed that no fundamental

disagreement exists among the writers in their divergent approaches to the

topic. Each approach is a narrow perspective of the broad theme, and non

by itself explains the totality of the federal concept on its dynamics.®
Nevertheless, the author seems to emphasize here that Kenneth C. Wheare’s

conceptualisation of federalism seems to standout as common denominator

underlying other conceptualisations of the federal theorists.

K. K. Oriaku,”* in his article “Federalism, Nigeria and Democracy” in Federalism and
National Integration in Nigeria,sees federalism as a concept that attempts to give meaning to
a form of government in which, rather being concentrated in one body, is decentralised
between the central authorities and the component units. Thus, he adopts Blitz definition of

federalism when he describes a federal structure as:

One where a number of autonomous regions (states) are united in one
sovereign state, with the power of the legislature and executive divided

% . O. Dare, Perspective of Federalism in Akinyemi, Cole and Ofonagoro (eds), Reading in
Federalism (Lagos, Nigeria: NIIA, 1979), as cited in E. A. Obi, p. 6

®1 K. K. Oriaku, “Federalism, Nigeria and Democracy”, in Federalism and National
Integration in Nigeria, p. 27
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between the various governments, and each government autonomous in its
own sphere of power acting on the people.®

Oriaku sees the objective of federalism as the sustainability of democracy. Therefore,
reiterating Hicks, he argues that the objective of federalism is a form of government for the
people by the people — that is, it is inherently democratic. Unlike democracy, totalitarian

government is inimical to the existence of federations and principle of federalism.

In his conceptual analysis, Oriaku corroborating Dare argues that the discussion on
contemporary federalism generally starts with Kenneth C. Wheare who views federal
government as “a constitutional arrangement which divides law making powers and functions
between two levels of government.”®® According to the author, Wheare believes that this
constitutional form is brought about by circumstances where people are prepared to give up
only certain limited powers and wish to retain other limited powers, both sets of powers to be
exercised by co-ordinate authority. Therefore, Wheare defines federalism based on three
principles: 1) the division of powers amongst the levels of government; 2) written
constitution showing the division; and 3) co-ordinate supremacy of the two levels of

government with their respective functions.®

William Livingston, the author argues, looked beyond narrow confines of legal formulation
to the general systemic view. Thus, he saw federalism as, “The product of the interaction of

socio-cultural and political factors.” Explaining further, he argues that,

The essential nature of federalism is to be sought for not in the shading of
legal and constitutional terminology but in the forces — economic, social,
political and cultural — that have made the outward forms of federalism

%2 Blitz (1965) as cited in K. K. Oriaku, “Federalism, Nigeria and Democracy”, in Federalism
and National Integration in Nigeria, p. 28

% K. C. Wheare, Federal Government, (New York: Oxford University Press, 1964), p. 11, as
cited in K. K. Oriaku, p. 29

% K. K. Oriaku, p. 29
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necessary. The essence of federalism lies not in the constitutional or
institutional framework but in the society itself.. R

Based on the conception, the author argues that Livingston distinguishes federalism between
a federal constitution, the legal document and federal society.®® He sees federal constitution
as the arrangement incorporating the federal principles such as division of power, written
constitution, check and balance etc. while the federal society, for him, is one with cleavages
which are patterned along geographical lines. Thus, for him, federal society is therefore one
with a plurality of ethnic groups with different historical, cultural and linguistic backgrounds,
but in which each ethnic group occupies a marked and distinct geographical location from the
other, for example India and Nigeria.®” Federalism for Livingston becomes a device for

compromising unity and diversity.

Carl Friedrich was process-oriented as he led his school of thought which stressed process
and dynamic instead of a static design. According to the author, he argues that federalism
should be seen as a process by which unity and diversity are politically organised, and this
process includes like all political phenomena, persons, institutions and ideas.®® He agrees to
both Wheare’s legal or constitutional framework and Livingston’s interaction of socio-

political and cultural factors. Defining federalism, he argues that,

Federalism seems the most suitable term by which to designate the process
of federating a political community, that is to say, the process by which a
number of separate political organisations be they state or any kind of
associations enter into arrangement for working out solution, adopting
joint policies and making decisions in joint problems.®

% W. S. Livingston, Federalism and Constitutional Change, (Oxford: Clarendon Press,
1956), as cited in K. K. Oriaku, p.29

% K. K. Oriaku, p. 30

*"Ibidem

% C. Friedrich, Federalism: National and International (USA: Oxford University Pres, 1963)
as cited in K. K. Oriaku, p. 30

*Ibidem
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From this definition, Friedrich emphasizes that federalism is a process of both aggregation

and disaggregation.

Summarily, the concept of federalism in political science literature, is a concept that attempts
to give meaning to a form of government in which power, rather than being concentrated in
one body, is decentralised between the central authority and the component units that come
together out of one or more significant reasons, and to which there exists a constitutional
stipulation of the nature, extent and period of exercising the stipulated power to avoid

clashes, and a provision for means of compromising when clashes are inevitable.”

N. Bagchi, in his article titled “Centre-State Relation in India in the Light of Co-operative
Federalism” in South Asian Journal of Multidisciplinary Studies, finds Kenneth C. Wheare’s
classical definition of federalism very important in expansion of co-operative federalism. In
his discussion of the relationship of centre-state government in India federation, Bagchi
alleges that federal constitution, as its essence, requires distribution of power between the
units of the federation. Arguing further, he says that this ultimately creates a position of inter-
relationship between these units. Constitutions of various federal countries have enumerated
several patterns for governing the relation between units of federation. These rules which
provide for distribution of powers between union and state govern the relation between the
union and the states and states inter se; define the area of distribution; and secure by
provisions of constitution co-operation between these units.”

The author advanced two approaches in order to define the term federalism; that is,

traditional and modern approaches. Traditionalists place main emphasis on the existence of

K. K. Oriaku, op. cit. p. 33

"1'N. Bagchi, “Centre-State Relation in India in the Light of Co-operative Federalism”, South
Asian Journal of Multidisciplinary Studies (SAJMS), ISSN:2349-7858; SJIF:2.246: Vol. 4
Issue 6, p. 256.
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two independent and coordinate authorities enjoying plenary powers within their
jurisdictions. Kenneth C. Wheare represents this group by defining federalism as “the method
of dividing powers so that the general and regional governments are each within a sphere, co-
ordinate and independent.” On the other hand, the modern approach finds recognition and
formulation in the writings of scholars like Birch and Vile. They put emphasis on the idea of
interdependence. Birch has defined federalism by saying that “federal system of government
is one in which there is division of powers between one general and several regional
authorities each of which in its own sphere, is co-ordinate with each other.” If this latest
definition is compared to that of K. C. Wheare, it would appear that whereas Wheare insists
on the independent status of the federating units, in the definition of Birch, there is no such
pre-requisite. The modern writers instead talk about “co-operative federalism wherein the
relationship between the two seats of governments is one of the mutual co-operation and
interdependence, rather than of independence and legal barriers.”

The author sees the concept — co-operative federalism — as a new federalism’®. According to
him, it is a concept in which the state, local and federal government share responsibility in the
governance of the people. They co-operate in working out details concerning which level of
government takes responsibility for particular areas or creating policy in that area. It makes
them partners in the exercising of governmental authorities. Corroborating M. P. Jain, he
argues that the concept actually helps the federal system, with its divided jurisdiction, to act

in union, it minimizes friction and promotes co-operation among the various constituent

2 A, Prasad and J. D. A. Desai, Centre and State Powers Under India Federalism, (New
Delhi: Deep and Deep Publications, 1981, p. 169, in N. Bagchi, “Centre-State Relation in
India in the Light of Co-operative Federalism”, p. 259.

" Definition of Cooperative Federalism: available at www.definition.uslagal.com
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governments of the federal union so that they can pull their resources together to achieve
certain desired national goals.™

Even K. C. Wheare’s concept of federalism not only involves division of power between
governments who are independent, but also that the two governments with co-ordinate
authorities can co-operate with each other within their respective spheres, as indicated by the
constitution.” K. C. Wheare argues that the two independent governments directly serve the
people; buttressing Bagchi that they should not function as water-tight compartment in
matters which concerns the nation as a whole; thus, the two governments must think and act
together in a scheme of co-operation.

Kenneth C. Wheare rightly virtualizes that if each government confines completely to itself,
many matters will be less efficiently treated because the experience of other states will be
neglected. Co-operative federalism is modern approach to federalism wherein the relationship
between the two sets of government is one of mutual co-operation and inter-dependent. It
entails a multi-dimensional, positive relationship of shared action among the centre and
federating units. Modern approach, moreover, gives emphasis on process (on action) rather
than on structure. Furthermore, it is need-based; it projects or endeavours to project the will
of the people.”

In Conclusion, the first section of the literature review is the review of the works of those
who reviewed K. C. Wheare’s Federal Government; therefore, drawing from it important
themes or theories that stand as important tenet of true federal system of government. These
theories are: division of power; dual levels of government; independent and co-ordinate

existence of each level of government; independent and authorities of legislature and

" Indian Constitutional Law by Prof. M. P. Jain, 6™ Ed. 2010, published by Lexis Nexis, p.
172, as cited in N. Bagchi, “Centre-State Relation in India in the Light of Co-operative
Federalism”, p. 266.

”® K. C. Wheare, Federal Government, p. 2

°N. Bagchi, “Centre-State Relation in India in the Light of Co-operative Federalism. p. 266
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judiciary; supremacy of constitution etc. These theories shall be used to advance the working

of Nigerian Federal System of government

The second section of this literature review is a very practical one. Here this study reviews

the works of those that reviewed Nigerian federal system of government.

Ebegbulem, in his article in International Journal of Humanities and Social Science titled:
“Federalism and the Politics of Resource control in Nigeria: A Critical Analysis of the Niger
Delta crisis” finds K. C. Wheare’s (1953) work very relevant. He believes that the discussion
of contemporary federalism seems to have started with Kenneth C. Wheare, who sees
federalism as a constitutional arrangement which divides the law making powers and
functions between two levels of government in such a way that each within its respective
spheres of jurisdiction and competence is independent and coordinate.”” According to
Wheare, he argues that this constitutional reform is brought about by circumstances where
people are prepared to give up only certain limited powers and wish to retain other limited
powers to be exercised by coordinated authorities. Wheare adds that coordinate supremacy of
all the levels of government with regard to their respective functions remain a cardinal
principle of federation. Thus, federalism has emerged as a particular kind of functional
arrangement between states for living and working together nationally while presenting a

measure of separate identity.”®

" K. C. Wheare, Federal Government, (New York: Oxford University Press, 1946), p. 11, as
cited in J. C. Ebegbulem, “Federalism and The Politics of Resource Control in Nigeria: A
Critical Analysis of the Niger Delta Crisis”, International Journal of Humanities and
Social Science, Vol. 1, No. 12, (sept. 2011), p. 219

"8 J. C. Ebegbulem, “Federalism and The Politics of Resource Control in Nigeria: A Critical
Analysis of the Niger Delta Crisis”, International Journal of Humanities and Social
Science, Vol. 1, No. 12, (sept. 2011), p. 219
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In a federal system, the author believes that it is imperative that the constituent states/regions
have considerable coverage in organizing the forms of government and the procedures of
governance. The constituent governments have come to rely on financial support from the
central government; thus, negating the principle of financial independence of the state
governments as identified by Wheare. In this respect, Wheare states:

.... Finally, if government authorities in a federation are to be really

coordinate with each other in actual practice as well as in law it is essential

that there should be available to each of them under its own unfettered

control financial resources sufficient for the performance of the functions

assigned to it under the constitution... it follows therefore that both state

and federal authorities in a federation must be given the power in the
constitution to have access and control of its sufficient resources.”

The author argues that Wheare’s definitions and assertions draw us closer to the nature of
Nigeria’s federation which seems not to tally with such definitions and analysis of true
federalism. From Wheare’s (1946) definitions and analyses, it could be deduced that in any
true federalism, the regions or states have the constitutional rights to control their resources
without much interference from the central government.®

Juxtaposing this analysis with the case of Nigeria’s Niger Delta region’s despicable situation
as it concerns resource control, you will see that Nigerian kind of federal system has led to
the neglect and marginalization of Niger Delta region in the Nigerian socio-economic space,
where the bulk of the country’s wealth is produced through the exploration and exploitation
of crude oil, which is the colossus of Nigeria economic base. In an ideal federation, the
author argues that just as in the United States, Canada, Switzerland and Australia, the states
are semi-autonomous, virtually independent of the centre. The states should have absolute

control of the resources found in their area, but pay royalty to the central government.® The

® K. C. Wheare, Federal Government, p. 106, as cited in J. C. Ebegbulem, “Federal and the
Politics of Resource Control in Nigeria...”, p. 220.

8 3. C. Ebegbulem, loc. cit. p. 220

1pid. p. 221

33



protagonist of true federalism, according to the author, argues that if the regions of the first
republic had control of the agricultural production produced in their areas, and got as high as
50 percentage derivation from whatever accrued to the federation account as revenue, why
then should the case differ when it comes to the Niger Delta region. The people of Niger
Delta find it inexplicable and therefore unacceptable that this time the practice of resource
control was jettisoned, while derivation was drastically reduced;® therefore, despite many
decades of oil production and hundreds of billions of dollars of oil revenue, the inhabitants
are still poor and wretched, while their land is destroyed.

The author sees fiscal federalism and proper revenue allocation in Nigeria as a way forward,;
thus, he argues, “Currently, Nigeria operates a federal system of government with a federal
government, 36 states and FCT and 774 local governments. In such a multilevel arrangement,
fiscal responsibilities are vested (and shared amongst) in the central, state and local
governments.”® The author then made recommendation of: (1) division of powers among
levels of government; (2) coordinate supremacy of each level of government; (3) Financial

autonomy of each level of government.®

In his article titled: “Federalism in Nigeria: The Past, Current Peril and Future Hope,”in
Journal of Policy and Development Studies,AderonkeMoyekodunmi argues that
contemporary federalism seems to have started with Kenneth C. Wheare, who saw federalism
as a constitutional arrangement which divides the law-making powers and functions between

two levels of government in such a way that each within its respective sphere of jurisdiction

8pidem
8|pid. p. 223
8 bidem.
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and competence, is independent and coordinate.® For him, Kenneth Wheare provides
classical definitions of federal government when he defines it as a system of government in
which sovereign is divided between the central and states governments. Corroborating
Wheare, he says that this form of governments, central and states/regions governments are
co-ordinate in the sense that neither level of government is subordinate to the other in legal
authority. Still on the definition, the author says that Wheare concludes by saying that in that
system of government, each level of government should be limited to its own sphere and,
within that sphere, should be independent of the other. This system of government can
therefore be contrasted with a unitary system in which the component units are legally
subordinate to the central government.®®
The Aderonke sees Wheare’s concept of federal government as an ideal for many African
states when he argues that,

...a federal system of government often arises from the desire of the people

to form a union without necessarily losing their identities. This, federalism

seems to provide an attractive system of government especially in the

context of ethnic pluralism found in many African states.?’
Due to her diversity issues, the author sees Wheare’s concept of federalism relevant and
necessary for managing the country’s ethnic diversity as reflected in the adage “Unity in
Diversity”.
Nigeria, the author argues, being the most ethnically diverse country of the world, is a

creation of the British colonial master. The issue, he continues, is that Nigeria federalism was

not arrived at through social contract or plebiscite. It was a model agreed to by a handful of

8 K. C. Wheare, Federal Government, (New York: Oxford University Press, 1953), p. 11, as
cited in A. Majekodunmi, “Federalism in Nigeria: The Past, Current Peril and Future
Hopes”, Journal of Policy and Development Studies, Vol. 9, No. 2 (Feb., 2015), p. 108.

8 K. C. Wheare (1967), as cited in A. Majekodunmi, “Federalism in Nigeria...” (1915), p.
108

8" A. Majekodunmi, “Federalism in Nigeria: The Past, Current Peril and Future Hopes”,
Journal of Policy and Development Studies, Vol. 9, No. 2 (Feb., 2015), p. 108.
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political leaders at the Pre-Independence London Constitutional Conference.®® Thus, the
choice of federalism as the preferred system of government for Nigeria was not accidental.
The eventual transformation of Nigeria into a federal state started in 1954 as a result of the
1953 Lyttleton’s constitutional conference.®

This constitution gives birth to three separate territories or regions as Lagos, southern and
Northern protectorates; and as in a federal structure adequate autonomy was given to each
levels of government to enable it perform its responsibility, without frustration. As a device
for the containment of intra-societal pluralism, federalism offers good prospect for achieving
political stability of especially heterogeneous societies.

Like all federal system, Nigeria federalism since its adoption in 1954 has been operated in
both fiscal and political contexts. Fiscal context consists of the mode of exploration and
distribution of resources while the political context relates to putting in place appropriate
structure that would facilitate the self-realization of component units. One basic fact is that
the operation of federalism in both contexts must be designed in such a way as to avoid
marked inequality among the component units in power and resource matrix. Just as Wheare
alleges the financial subordination of units or marked inequality between them in terms of
wealth, population and landmass constitute potential destabilizing factors in federations and
may make an end of federalism.®*

The current state of federalism in Nigeria is simply a total neglect of its extra-ordinary
diversities, which constitutes one of its extra-ordinary complexities. The author listed these as

the reasons why federalism seem impracticable in Nigeria: 1) Nigerian federalism was not

®bid. p. 110

% bidem

©lpidem

%L K. C. Wheare, Federal Government, (New York: Oxford University Press, 1963), also in
E. C. Awa, Issues in Federalism, (Benin City: Ethiope Publishing Corporation, 1976), as
cited in A. Majekodunmi, “Federalism in Nigeria: The Past, Current Peril and Future
Hopes”, Journal of Policy and Development Studies, VVol. 9, No. 2 (Feb., 2015), p. 111.
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arrived at through social contract or plebiscite, rather through agreement of handful of
political leaders; 2) federalism (as postulated in Nigeria’s 1999 constitution) is very sick,
unbalanced and lopsided system especially in terms of the over-centralization of power; 3)
national integration has remained an illusion even since its institution after independence; 4)
ethnicity has been elevated by some people to the level of religion, and so, Nigeria has
remained a state rather than a nation; and 5) pronounced injustice in the Nigeria federalism.*?
The Aderonke notes that in this very current state of Nigeria federalism Wheare’s principle of
federalism can no longer hold, because in federal polity, there is an inevitable division of
power between the central and component units. But Nigerian federal government has
usurped the powers of regional/state governments which if not properly addressed could lead
to various forms of crises which are bound to crop up.

Future hope of Nigeria federalism, according to Aderonke, lies not just in application of
Wheare’s principle of federalism or the practice of true federalism, but on a kind of
federalism (as a political philosophy) which aims to create intrinsic or inherent political,
social and economic asymmetry vis-a-vis ethnic heterogeneity. For him, to have a situation of
masters and servants, or a situation of graduated citizenship is a negation of the true
federalism. Thus, he supports the idea of restructuring the present constitution to address
some weakness inherent in Nigeria federal system to march Wheare’s principle or concept of
federalism. For him, this constitutional reform should be done through ethnical inclusive
national dialogue which should bring together key Nigeria actors and international
community in a synergy for democratic consolidation in Nigeria.”® Unlike previous pacts,

which were intra-elite, the new pact should be broad-base so that people can identify with it

ZA. Majekodunmi, “Federalism in Nigeria: The Past, Current Peril and Future Hope.” p. 112
®Ibid. p. 116
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as theirs. This project would produce in Nigerians the spirit of consensus and commitment
present in the Americans in 1787 when their union was forged.*

Arguing further on the future hope of Nigeria federalism, the author says that in restructuring
Nigeria Federalism, thought must be given to the idea of basing it on ethnic nationalities. As
a framework for a renewed federalism in Nigeria, he proposes the construction of
homogeneous federating units for the top 10 most populous ethnic nationalities that have
contiguous territories, and a maximum of 15 multi-ethnic federating unites (states) for the
other ethnic groups. As illustration, the author says that there will be homogeneous ethnic-
based states for the Hausa, Igbo, ljaw, Kanuri, Yoruba, etc. while others will constitute a
maximum of 15 multi-ethnic states (federating units). Ethnic nationality in a heterogeneous
state  will constitute an autonomous region with due constitutional jurisdictions.*
Corroborating Uhunmwuangho and Ekpu, the author argues that an autonomous region shall
have concurrent jurisdiction with the heterogeneous state over national resources (mineral,
oil, gas, etc.) found in its territory, but shall exercise exclusive jurisdiction over primary
education, culture, language and traditional institution. Depending on its capacity, an
autonomous region may also establish its own autonomous regional police force. If
autonomous region cannot have its police force, it could contract the state police for its
policing duties. A charter of Rights and Freedom protecting minority rights will anchor this
renewed federalism.*® Through this, all traces of unitary system of government should be
removed from Nigeria’s form of federalism and allow the states the degree of freedom and

autonomy consistent with federal principle which K. C. Wheare propounds.

¥Ibidem

%|bidem

%3 0. Uhunmwuangho, and C. E. Ekpu, “Federalism: Problems and Prospects of Power
Distribution in Nigeria”, Journal of Sustainable Development in Africa, Vol. 13, No. 5,
2011, as cited in A. Majekodunmi, “Federalism in Nigeria...”, p. 116.
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In his article titled: “Restructuring Nigeria: A Call to Practice True Federalism,” Theodore
Olumekor highlights the importance of restructuring skewed Nigerian constitution to reflect
true federalism. He started by defining restructuring as rearrangement or reformation. While
defining federalism, he borrows Wheare’s principle of federalism because of its classical
nature; thus, he defines federalism as “the method of dividing powers so that general and
regional governments are each within a sphere, co-ordinate and independent of one another.”
Therefore, according to him, Wheare’s proposition posits that the federal principle essentially
entails a legal division of powers and function, which is exemplified in federalism practiced
by the United States of America.
In summary, the author projects the basic features of Wheare’s concept of federalism as:

e Presence of at least two levels of governments and there must be constitutional

division of powers among the levels of governments.

e Each levels of government must be coordinate and independent.

e Each levels of government must be financially independent.
These features would afford each level of government the opportunity of performing their
functions without depending or appealing on others for financial assistance.
The federating states (states and community governments) maintain autonomy over the most
basic issues that affect their people, which include security, education, resource control,
taxes, infrastructural development, elections, judiciary, health care etc. the federal

government responsibility is usually limited to just foreign affairs, monetary policy,

%" K. C. Wheare, Federal Government, (New York: Oxford University Press, 1964), p. 10, as
cited in T. Olumekor, Restructuring Nigeria: A Call to Practice True Federalism,
(Unpublished document, 2017), retrieved from
https://greymile.wordpress.com/2017/09/21/restructuring-nigeria-a-call-to-practice-true-
federalism
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immigration, customs and military affairs. All powers not expressly given to the federal
government by the constitution is reserved for the state government.*®

He argues that countries that truly satisfy these basic conditions in practice and not just in
principle or theory is said to be a federal state; which comes with certain principles that
guarantee sustainability of economic and political inclusive institutions.

Juxtaposing Wheare’s concept of federalism with Nigeria system of federal government
comparatively, the author concludes that Nigerian federalism operates only in papers. Thus,
he argues that a true federal structure presently is not operated in Nigerian space, the reason
being that the federal government has assumed superiority over the state government ever
since the intervention of the military. Nigeria practises unitary system of government where
the constitution promotes over-centralized authority in the sense that nothing substantial can
happen without the sanction of the president. Just unlike Wheare’s federal principle, the
central government does sustain the state by giving them monthly allocation. As a result,
Nigeria economy as of today suffers greatly for it, as it is evidence in most states inability to
pay their workers’ salaries nor embark on any meaningful projects.

The Olumekor believes that true federalism just like the one expounded by Wheare can make
Nigeria entity and its integral parts more efficient, productive, functional and egalitarian. He
believes that the true federalism can be achieved through real restructuring of Nigeria
constitution to reflect true federalism, and giving power back to the federating states. Hence,
the clarion calls for the amendment of Nigeria constitution.

This paper, however, disagrees with the author over the method he adopted to make true
practice of federalism in Nigeria possible. In his comparative studies of the four countries
whom he exemplified as true federalists, Wheare does not put the amendment of constitution

strictly in the hands of the law-makers; rather, the law-makers are part of the whole

%1bidem
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amendment bodies. Wheare made it crystal clear that the bulk of the amendment lies in the
hands of the people or electorates through the process of referendum. Therefore, the on-going
constitution amendment by legislature that is skewed to favour a particular region of the
country with numerical strength over others bears no moral stand and can never do justice in
achieving constitutional amendment that reflect true federal system of government that will

be structurally egalitarian as proposed by K. C. Wheare in his work, Federal Government.

Odisu Terry Andrew,” in his article “Federalism in Nigeria: A Critique” in Journal of
Political Science and Public Affairs, alludes that there is contradiction in the practice of
federalism in Nigeria. For him, what is obtained in Nigeria as federalism or federal system of

government is a disguised unitary system.

As a multi-ethnic state, Odisu believes that federalism should be ideal system of government
for Nigeria, and he believes too that federalism was practiced by nationalists who took over
the reins of power from imperialists till the military intervention in politics. He however sees
the ideal federalism for Nigeria as the one propounded by K. C. Wheare. According to Odisu,
Wheare’s federalism is the division of governmental functions between the centre and
constituent units such that each units can develop at its own pace.'® Asan essential of
federalism, Odisu argues that neither the centre nor the constituent units are subordinate to
each other; the two are coordinate and independent of each other. For him therefore the goal
of federalism is to thwart the threat to individually independent but militarily weak states or
federating units as well as guaranteeing their collective security. As a framework for the co-
existence of unity in diversity, it realises the difference of ethnicity, economy, religion,

language and other factors but strives to build unity of the differences.

% T A. Odisu, “Federalism in Nigeria: A Critique” in Journal of Political Science and Public
Affairs, Vol. 3, Issue 3, (2015).
100 i C. Wheare (1946), p. 11, as cited in Odisu, T. A. (2015), p. 1
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But Odisu’s argument is that federal structures have never existed in Nigeria society. In short,
for Odisu, the Nigeria’s experience in terms of how federalism is operated, is radical
departure from the theory of federalism as idealised by K. C. Wheare; hence, Nigeria only

operates federalism on paper.

Odisu concludes by recommending that Nigeria as a matter of importance and necessity

should adhere to the following tenets of federalism:

1. The 36 states be collapsed into six regions and full autonomy granted to them.

2. State police be created to fight crimes in the states.

3. Six premiers be elected to oversee the activities of the state governors.

4. State ministries of education should fix marks for admission into tertiary schools
owned by them.

5. Each state to determine the minimum wage it can pay.

6. All resources found in the states to be explored and managed by them and are
expected to pay an agreed percentage as tax to the centre. This will make the centre to

be unattractive and presidential election not a do or die affair.'%*

B. E. N. Thom Otuya, in his article titled “strengthening Nigeria’s federalism for National
Development” in Mediterranean Journal of Social Science, sees federalism as a form of
government that is often adopted by countries with great diversity in geography, language,
culture and religion, that guarantees, like united states, Australia, Canada etc., political and
economic stability when properly practiced. But on Nigeria, the author believes that

federalism has been unable to fully impact on her actual development, thus since its

1011 A Odisu, p. 2
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introduction by Lyttleton in 1954, federalism in Nigeria has been bedevilled by myriad of
problems. Therefore, in the introductory part of his work, he argues:
Our inability to conform to the principles and tenets of federalism, where
each level of government must be coordinate and independent of one
another, is having an adverse effect on our nation building, political and
economic stability and the determined effort to fight pervasive corruption
in Nigeria.'*
This is as a result of distorted nature of Nigerian federal constitution; consequently,
impacting negatively on her national development, political stability and economic growth.
The author opines that Kenneth C. Wheare concept of federalism is a panacea to Nigeria’s
failed federalism when he argues that,
...there is no significant feature in Nigeria that shows that dual sovereignty
principle of two coordinate levels of government in accordance to Kenneth
C. Wheare’s theory of federalism. This lack of sovereignty of the state

governments has hampered them from taking initiatives that will sustain
and advance their economies and the welfare of their people.®®

Thus inability to abide by K. C. Wheare’s federal principle has become her greatest undoing.
This is because the states (federating units) in Nigeria depend on federal monthly financial
allocation for survival without any independent entrepreneurial adventures.

Looking at the origin and evolution of Nigeria federal system of governments the author
concludes that one striking fundamental issue is that states in Nigeria are not created by their
ability to sustain themselves and people through her natural and human resources
endowments. The economy of the states is not self-sustaining, rather federal allocation of
funds is shared to all states to sustain them, thereby making the state governments
dependants/subordinators of federal government. Thus,

In Nigeria, states are not created due to their viability, rather due to their

ability to collect monies from the federal government. States here are not
challenged to develop their economies. They are not competitive rather

102 B E. N. Thom Otuya, “Strengthening Nigeria’s Federalism for National Development”,
Mediterranean Journal of Social Sciences, Vol. 4, No. 5, July, 2013, p. 27.
1%1pid. p. 28
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whether they labour or not, at the end of the month, they get federal
allocation.*®

The author, however, used K. C. Wheare’s principle of federalism as a reference point to
establish what is missing in Nigeria’s federal system of government. He was able to come up
with the following points:*®

1. Each levels of government in Nigeria are not coordinate and independent. The
national government controls the resources domiciled in federating units (states), and
deprive them rights to own and control their own resources. The state depends on
federal governments for survival.

2. Each levels of government are not financial independent. State always look up to
federal government for financial assistance

3. The federal or national government are virtually in charge of every function of
governmental affairs. There is usurpation of states’ functions by the federal
government.

4. States are not created based on their viability and ability to sustain themselves. Rather
they are created to be sponsored by federal government’s allocation of fund on
monthly basis.

Otuya believes that true federal system of government is believed to be the best institutional
form of government to advance national development and soothe country with renowned
diversity. United States of America, Canada, Switzerland and Australia cases have justified
its efficiency. Therefore, if the practice of federalism is strengthened in Nigeria, she believes
that it will facilitate or precipitate national development. The author believes that Nigeria’s

federalism can be strengthened when:*®

%hid. p. 31
1% hidem
1%hid. pp. 32-33
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e The states are created due to her ability to sustain themselves.

e All levels of government should be coordinate and independent.

e The state police are created to manage the internal security of the states.

e Each state has absolute control of her wealth and resources

e Nigeria remains secular in both religion, and in language, and English adopted as a
lingua franca. Thus, the great need to detribalise Nigeria.

e Strengthening of the Nigeria’s constitution to reflect the federal status will go a long
way in strengthening her federalism, and enhancing her national development. There
is need for constitutional reform as a result of disadvantaged or disfavoured nature of
the present constitution to certain ethnic, cultural and linguistic groups in Nigeria’s
federation.

e Two party systems are imposed maybe because of the need for strong opposition.

e Strengthening the judiciary for independent and effective performance.

The author concludes by recommending that the present constitution be amended to: 1)
merge states to the point of enabling them to sustain themselves; 2) all the levels of
governments should be coordinate and independent of each other; the concurrent and
executive list should limit the powers and functions of the federal government to foreign
affairs, defence, import and export duties and currency regulation; 3) the creation of state’s
police to manage internal security; 4) each state having absolute control over her wealth and
resources, and make contributions to the federal government; 5) two party system to be
implemented for more viable opposition; and 6) the reduction of tribal and ethnic sentiments

and expedite national integration.'%’

971pid. p. 34
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Akindele S. T. and Olaopa O. R., in their article titled: “The Theory and Practice of
Federalism as a Structural Mechanism of Governance: How Adequate for Gender Struggle
and Representation”, in Journal of Anthropologist see federalism as the one of the
organisations which has weathered the test of time in most democratic policies of the world.
Therefore, it is a common thing to now accord federalism the characteristics of polity
building. Hence, corroborating Schmitt, the authors opine that “the benefits of statehood —
liberty and autonomy — are gained through. .. federal (political) arrangement.'® This benefit
necessitates the widespread acceptance of this political arrangement; thus, Schmitt claims
further that, “nearly 40 percentage of the world’s population currently lives within political
system which is formally federal.” He continues, federalism is “among the most widespread
of the various revolutions which are changing the face of the globe.”'® The acceptance can
be linked to its characteristics to provide opportunity for mutual understanding of the terms of
co-habitation by the federating units.® Therefore, Schmitt argues:

...the federalism has emerged as a means of accommodating the growing

desire of the people to preserve or revive the intimacy of small societies,

and the growing necessity for larger combination to mobilize the

utilization of common resource better.***

Conceptually, the author sees federalism as a political system or arrangement erected on two

(or more) levels of government. And, these levels of government deal with common and

108 N, Schmitt, History of Constitutional Making: European and Australian Experience. In
Friedrich Ebert Foundation: Constitution and Federation. (Lagos: Friedrich Ebert
Foundation, 1997), chapt. 2, p. 19, as cited in S. T. Akindele and O. R. Olaopa, “The
Theory and Practice of Federalism as a Structural of Governance: How Adequate for
Gender Struggle and Representation in Nigeria,” Anthropologist, VVol. 5, No. 3 (2003), p.
169

99hid. p. 24 as cited in S. T. Akindele and O. R. Olaopa, p. 169

19 5 Wender, Forward (to) Constitutions and Federalism, (Lagos: Friedrich Ebert
Foundation, 1997), p. vi, as cited in S. T. Akindele and O. R. Olaopa, p. 169

YN, Schmitt, History of Constitutional Making... p. 24, as cited in S. T. Akindele and O. R.
Olaopa, “The Theory and Practice of Federalism in Nigeria”, p. 169.
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territorially diverse issues and policies.**? Thus, corroborating Livingstone, they argued that it
is a spectrum because it is not “absolute but a relative term, there is not specific point at
which society ceases to be unified and becomes diversified. All countries fall somewhere in
the spectrum which springs from a theoretically wholly integrated society at one extreme to
theoretically wholly diversified at the other.!*?
On the theoretical level, the authors admit the fact that various contending theories have been
propounded by scholars in the attempt to analytically bring to clearer perspectives the nitty-
gritty of federalism as a structural mechanism for the governance of men within various
polities that form part of the physiology of global political community. Of the entire theorists,
the authors see K. C. Wheare’s theory as an indispensable point of departure. According to
them, the adoption of Wheare’s work as the point of their analytical take-off is anchored on
the scholars’ universal acclamation of K. C. Wheare as the reputed father of (modern)
federalism. Wheare’s contribution to federalism was based in its entirety in the American
1787 federal model now forms the bedrock of all federal politics.*** His doctrine of
federalism, which, while recognising the inevitability of conflicts among the components of
the federation or any federation, prescriptively advocates mechanism for constitutionally
dealing with such conflicts include the following:

e The division of governmental responsibility between levels of government.

e A written constitution spelling out this division and from which federal and state

authorities derive their powers.

Y2 E 0. Awa, Issues in Federalism, (Benin: Ethiope Publishing Company, 1973), as cited in
S. T. Akindele and O. R. Olaopa, p. 169

1w, s. Livingstone, “A Note on the Nature of Federalism, p. 25, in J. P. Meekison (Ed.),
Canada Federalism: Myth or Reality, Toronto: Methven (1985), as cited S. T. Akindele
and O. R. Olaopa, p. 170

145 T. Akindele, “Intergovernmental Relations as a Mechanism for Coping with the
Complexities of Federalism, Ife Social Science Review, Vol. 12, No. 1&2: 1995b, p. 92, S.
T. Akindele and O. R. Olaopa, p. 171.

47



e Judiciary independent of both levels of government that act as an arbiter in case where
there are conflicts over jurisdictions enumerated in (1) above.
e Federal arrangement emphasizing co-equal supremacy of the various levels of each in
its respective field of operation... the citizens of the federation being concurrently
under two authorities and owing loyalties to them.™
In summary, Wheare views federalism as a form of government which embodies “the federal
principles”.**® However, the workability of these principles is contingent on the recognition
of the dual prerequisites of federalism which according to Wheare stated that:

.... First, the communities of states concerned (i.e. federating units) must

desire to be under a single independent government for some purposes....

Secondly, they must desire at the same time to retain or establish
independent regional government in some matters at least.**’

On how federalism as a structural mechanism of governance become adequate for gender
equality and representation, the authors identify with Akindele’s “a healthy system of
intergovernmental relations (IGR) as a perfecting mechanism in a federal political

arrangement like Nigeria.''®

Arguing further they said that “it treats all levels of government
in federalism as equals.”119 This mechanism, they said, “allows the greatest freedom of
choice particularly at the local level (of the federal political arrangement) while avoiding

“beggar-my neighbour decision.”™?® In fact, according to Akindele (1995b), IGR is an

appropriate antidote to the non-realistic nature of K. C. Wheare’s classical theory of

15 K. C. Wheare, Federal Government, (London: Oxford University Press, 1964), as cited in
S. T. Akindele and O. R. Olaopa, p. 171.

18 R J. Van Loon, and M. S. Whittington, The Canadian Public Political System:
Environment, Structure and Process, p. 143, as cited in S. T. Akindele and O. R. Olaopa,
p. 171

17 K. C. Wheare, Federal Government, pp. 35-36, as cited in S. T. Akindele and O. R.
Olaopa, p. 171

1185 T. Akindele, Intergovernmental Relations as a Mechanism for Coping with the
Complexities of Federalism. p. 96, as cited in S. T. Akindele and O. R. Olaopa, p. 173

1bidem
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federalism vis-a-vis the realities of today’s multiplicities of asymmetrical goals, demands and

interest within federating political systems.'?

Odion 1. P., in his article, “A Critical Assessment of Nigeria Federalism: Path to a True
Federal System,” sees Nigeria extra-ordinary diversities as resulted to her extra-ordinary
complexities. The complexities, for him, are a reflection of the avalanche of ethno-cultural
and religious groups co-habiting the territory and the intricacies of interaction among them.
He sees the amalgamation of southern and northern protectorate as the origin of pluralism of
religion and ethnicity in Nigeria.'?

Perhaps in cognizance of the unavoidable threat which diversity portends to future political
stability of the emerging multination-state Nigeria, the founding fathers were desirous to
establish a system of government that would neutralise the political threat and accommodate
the divergent interest of the various ethno-cultural groups. This desire, the author argues,
found expression in the federal system of government as a diversity management technique.
The 1999 constitution, the author argues, seems to have rubbished the true federal principle
and has been practiced in an awkward manner; subsequently, has set the country’s nascent
democracy in a bad precedence with ethno-cultural and religious conflicts that pervade the
social and political system.'?®

Odion sees the definition of federalism as uncertain because of its universal unacceptability;
thus, the scholars’ approach to the study is usually based on individual background and
inclination. Nevertheless, Odion sees K. C. Wheare’s definition as the most cogent, clearly

expressed and most acceptable definition. Reiterating Wheare, he defines it as the method of

1215 T. Akindele, “Intergovernmental Relations as a Mechanism for Coping with the
Complexities of Federalism, p. 92, as cited in S. T. Akindele and O. R. Olaopa, p. 174.

1221 p. Odion, A Critical Assessment on Nigeria Federalism: A Path to a True Federal
System, (Potiskum, Yobe: Unpublished Paper, 2011), p. 1

ZIbidem
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dividing powers so that general and regional governments are each, within a sphere, co-

ordinate and independent of one another.'®

Therefore, the author contends that Wheare’s
federal principle essentially entails a legal division of powers and functions among levels of
government with a written constitution guaranteeing and reflecting the division. The author
concludes that Wheare’s basic tenet or elements of federalism will be used as a template to
determine Nigeria federalism and the extent to which Nigeria has fulfilled it. The basic tenets
are listed as follows:

e There must be at least two levels of government and there must be constitutional
division of powers among levels of government.

e Each level of government must be co-ordinate and independent.

e Each level of government must be financially independent. He argues that this will
afford each level of government the opportunity of performing its functions without
depending or appealing to the others for financial assistance.

e There must be Supreme Court of the independent judiciary. He argues that in terms of
power sharing, there is likely to be conflict hence, there must be independent judiciary
to resolve such case when it arises.

e In terms of the amendment of the constitution, no level of government should have
undue power over the amendment process.'?

He maintains that, once a country is able to satisfy these conditions such country is said to
practise federalism.
Odion however found the thought of Chief Obafemi Awolowo in his book:?® “Thought on

Nigeria Constitution”, very relevant in his critical analysis of Nigeria’s federalism practice.

124 K. C. Wheare, Federal Government, (London: Oxford University Press, 1964), p. 10, as
cited in I. P. Odion, A Critical Assessment of Nigeria Federalism: A Path to a True
Federal system, p. 1.
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Two of these stand out in his thought: 1) in any country where there are divergences of
language and of nationality — particularly of language — a unitary constitution is always a
source of bitterness and hostility on the part of linguistic or national minority groups; and 2)
as soon as a federal constitution is introduced in which each linguistic and national group is
recognised and accorded regional autonomy, any bitterness and hostility against the
constitutional arrangement must disappear.

Placing these two important contributions of these two prominent scholars in the field of
politics side by side with Nigeria’s federalism situation, the author was able to come up with
the following conclusions:

1. Nigeria model of federalism made the federal government the “master in relation to
the dependent state governments”. This goes against the fundamental principles
Wheare propounded; the fundamental characteristics of federal system according to
Wheare is that neither the central nor the regional governments are subordinate to
each other, but rather the two are co-ordinate and independent. Thus, the federal and
state governments should be autonomous in its own sphere, but the issue is that
autonomy has never existed in Nigerian federalism, and this continues to hamper the
political stability in the country.

2. The issue of financial autonomy as propounded by K. C. Wheare has never been
achieved between the levels of government in Nigerian model of federalism. Federal
government interventions through national financial policies, grant-in-aids among
others, increase the power of the federal government and make the federating units

subordinate of the federal government.

1269 Awolowo, Path to Nigeria Federalism (Ibadan: Oxford University Press), pp. 48-49 as
cited in I. P. Odion, A Critical Assessment of Nigeria Federalism: A Path to a True
Federal system, p. 5.
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3. Another issue is the bolstering of local government as a third tier of government. The
states refused to allow local governments any measure of autonomy.

4. Another issue is resource control. True federal principle states that regions/states
should be granted rights to control their wealth and resource and pay loyalty to federal
government. Reverse is the case in Nigeria, consequently inter-ethnic crisis and
political instability in Nigeria.**’

As a recommendation, the author sees true federalism as propounded by K. C. Wheare as a
way forward. To achieve this true federal system, the author recommends structural change
as it may likely usher in an atmosphere of peace, stability, harmony and progress in the
polity. He believes that the structural change should be done through conference of Nigeria

Nationalities.

Abah, N. C., in his article titled“Federalism, Democracy and the National Question in
Nigeria,” in Journal of Research in Business and Management, argues that both democracy
and federalism promote pluralism and dispersal of power which is good for a multi-ethnic
society like Nigeria. He sees the concept of federalism not only universally unacceptable but
unsettled. However, he believes that what exists in the literature seem to take root in the work
of the classical scholar, K. C. Wheare'®® who defines federal principle as a method of
dividing governmental power so that the central government and component governments are
each within a sphere co-ordinate and independent. In that work, Wheare also argues:

If the governmental authorities in a federation were to be really co-

ordinate with each other, in actual practice as well as in law, it is essential

that there should be available to each of them, under its own unfettered

control, financial resource sufficient for the performance of the functions
assigned to it. It will do no good allotting functions to the federal or to

1271, p. Odion, pp. 6-10.

128 K. C. Wheare, Federalism Government, (London: Oxford University Press, 1964), p. 10,
as cited in N. C. Abah, “Federalism, Democracy, and the National Question in Nigeria,”
Journal of Research in Business and Management, Vol. 4, Issue 3 (2016), p. 26
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state authorities and devising legal safeguards so each should be limited
strictly to the performance of its respective functions unless at the same
time adequate provision has been made so that each authority can afford to
do its job without appealing to the other for financial assistance.*?®

Another classical definition from a classical scholar of constitutionalism which the author
found worthy articulating here is that of Ben. O Nwabueze, who defines federalism as:

An arrangement whereby powers within a multinational country are
between a federal or central authorities, and a member of regionalised
governments in such a way that each unit including the central authorities
exists as a government separately and independently, from the others,
operating directly on person and properties within its territorial area, with a
will of its own and its own apparatus for the conducts of affairs and with
an authority in so matters exclusive of all others. In a federation, each
government enjoys autonomy, a separate existence and independent of the
control of any other government. Each government exist, not as an
appendage of another government (e.g. of the federal or central
government) but as an autonomous entity in the sense of being able to
exercise its own will on the conduct of its affairs free from direction by
any government. Thus, the central government on the one hand and the
state government on the other hand are autonomous in their respective
sphere.!*

Going by these definitions, the author alludes that Nigeria can barely be classified as a
federation, because, over the years, both the states governments and all 774 local government
councils totally depended on the central government for their finance and sustenance; and the
worst, when many state governments, in addition to their shares of the federation (allocation)
account as disbursed by the Federation Account Allocation Committee had required bailout
funds to be able to pay part of the salaries of their workers.

This emphasizes the dilemma which federal principle ran into, in which a controversial

131

supreme court judgement cited in Nigerian Weekly Law Report,™" where it was stated that

2/pid. pp. 10-11

130 B 0. Nwabueze, Federalism in Nigeria Under the Presidential Constitution, (London:
Sweet and Maxwell, 1983) as cited in N. C. Abah, “Federalism, Democracy, and the
National Question in Nigeria,” Journal of Research in Business and Management, Vol. 4,
Issue 3 (2016), pp. 26-27

131 Nigeria Weekly Law Report, 200, as cited in N. C. Abah, “Federalism, Democracy, and
the National Question in Nigeria,” p. 27
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“A federal government will mean what the constitution writers say it means, and this can be
procured within the four walls of the constitution and the four walls only.” The author
believes that his lordship obviously erred in this historic interpretation of the concept of
federalism. In a quick response, according to the author, Nwabueze, who incidentally is also a
law professor on constitutionalism, states that his lordship’s rationalisation simply reduces
“federalism” or “federal government” to a concept without a specific meaning. It empties it
of all contents for it would mean whatever a particular constitution, by its provisions, says it
is. That would be absurd. Federalism like any other concept must have some core or basic
principle which defines its essence or it does not exist as a constitutional or political concept.
Federalism cannot mean just what a draftsman or judge chooses it to mean. It has a
permanent core meaning.® Corroborating Livingstone, the author argues that the essence of
federalism lies not in the constitutional or institutional structure but in the society itself.
Hence, federal government is simply a device by which the federal qualities of a society are

articulated and protected.***According to Dare,™**

the author argues that a federal society is
one with a plurality of ethnic groups with different historical, cultural and linguistic
background but in which each ethnic group occupies a marked and distinct geographical
location from the others. Federalism therefore, becomes a device for compromising unity and
diversity; or according to Jinadu, for maintaining unity while also preserving diversity."*
That device is possessed of certain inherent qualities which include:

e A written constitution

132 B. 0. Nwabueze, How President Obasanjo Subverted Nigerian Federal System, (London:
Gold Press, 2007), as cited in N. C. Abah, p. 27

133 \W. A. Livingston, A Note on the Nature of Federalism in A. B. Akinyemi et al (eds.),
Reading on Federalism (Lagos: NIIA, 1979) as cited in N. C. Abah, p. 28

3% L. 0. Dare, Perspective on Federalism in A. B. Akinyemi et al (eds.), Reading on
Federalism (Lagos: Nigerian Institute of International Affairs, 1979), as cited in N. C.
Abah, 28

35| A. Jinadu, A Note on Theory of Federalism in A. B. Akinyemi et al (eds.), Reading on
Federalism (Lagos: NIIA, 1979) as cited in N. C. Abah, p. 28
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e Division of powers between different levels of government,
e Equality of status for both levels of government, of which each has direct relationship
with the people.

e A bicameral legislature and absolute majority vote at the centre, and

e Independent of Supreme Court or the judiciary.**
An important point in the review is the author’s articulation of the compatibility of federalism
and democracy. Thus, some scholar has doubted it, while some have argued that it can be
operated effectively in totalitarian or military regime. The author, however, doubts the
compatibility of totalitarianism and democracy, but alleges that federalism and democracy are
compatible by arguing that they are implicitly related and mutually complement and are
compatible to each other. Corroborating Treisman, he argues that “it would indeed be
impossible, to conceive of the successful practice of federalism under a non-democratic
system ..., both federalism and democracy promote pluralism and dispersal of governmental
powers. From Montesquieu through Madison, up until contemporary times, theorists in
federal systems possess many advantages not only for democratic participation and
accountability but also for public policy and governmental effectiveness as well as for the
representation of territorially based ethnic, cultural and linguistic differences.”™" Therefore,
he argues that federalism facilitates the practice of democracy so also does democracy
facilitates the practice of federalism. The very nature of a federal society with its
differentiation of groups conduces to democracy because group competition and the
probability of coalition formation is the true essence of democracy.™*® Thus, corroborating

Wheare who equals federalism with democracy, the author argues that true federalism can

3¢ N. C. Abah, Loc. cit. p. 28

137 D. Treisman, The Architecture of Government: Rethinking Political Decentralisation
(New York: Cambridge University Press, 2007) as cited in N. C. Abah, p. 29

18N C. Abah, “Federalism, Democracy, and the National Question in Nigeria,” Journal of
Research in Business and Management, Vol. 4, Issue 3 (2016), p. 30.
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exist only where there is democracy, the absence of democracy is, ipso facto, the absence of
federalism even if we can observe the constitution and operation of a political system as
being federal, for the regional government must be able to affect the policy making activity of
the central government. So far as this is done, it is a technique of representation.™**

Also, as Awa once observed, the author argues that, “...in so far as the political arrangement
ensures the self-help, self-development and initiative of the component units, it is a
philosophy of opportunity. For this reason, federalism is a process of democratization in
which the implicitness of the unifying principle, within the parts subsumes the parts within
the whole.”**® Federal government presupposes the desire and an ability to secure the
component units against the encroachment by the central government. If the latter is an
authoritarian dictatorship, it is difficult to see how the safeguards of the federal structure can
be worth much.** Hence, according to Duchback, the author alleges that“federal and
democracy are always found together. Federalism is the territorial dimension of democracy;
competition between parties is a condition of federalism.”**?

According to the Abah, the contemporary question facing Nigeria federation is misplacement

of priority in terms of what political structure or government that can best suit their

139 K. C. Wheare (1946), as cited in N. C. Abah, “Federalism, Democracy, and the National
Question in Nigeria,” Journal of Research in Business and Management, VVol. 4, Issue 3
(2016), p. 30.

Y0 E 0. Awa, Issues in Federalism, (Benin City: Ethiope Publishers, 1979), as cited in N. C.
Abah, “Federalism, Democracy, and the National Question in Nigeria,” Journal of
Research in Business and Management, Vol. 4, Issue 3 (2016), p. 30

141\, S. Livingston, Federalism and Constitutional Change, (Oxford: Clarendon Press,
1956), as cited in N. C. Abah, “Federalism, Democracy, and the National Question in
Nigeria,” p. 30

Y2Duchback, Comparative Federalism: The Territorial Dimensions of Politics (New York:
Holt Rinehart and Winston, 1970) as cited in N. C. Abah, “Federalism, Democracy, and
the National Question in Nigeria,” Journal of Research in Business and Management, Vol.
4, Issue 3 (2016), p. 30
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multicultural or multi-ethnic nature or composition. Reiterating Chief Awolowo, the author
argues that:

.. in any country where there are divergences of language and nationality —
particularly of language — a unitary constitution is always a source of
bitterness and hostility on the part of linguistic or national minority
groups....“As soon as a federal constitution is introduced in which each
linguistic or national group is recognised and accorded regional autonomy, any
bitterness and hostility against the constitutional arrangement will
disappear.'*

Therefore, democracy and federalism in plural societies provide vent for frustration if
negotiated agreement are not ignored. In his contribution to the development of the Relative
Deprivation, Frustration — Aggressive theory, the author, corroborating Gurr, reasons that
frustrations arising from expectations and denials predispose men to rebellion.*** The
contemporary dimensions of the national question in Nigeria are indicative of the plausibility
of Gurr’s conjecture. The Kano Riots of 1953, the 1962-1965 Western Regional Crisis, even
the Nigeria civil war and the Maitatisine uprising of 1981 and the “Ogoni 9 disaster of 1995
are now history. But the fundamental underlying forces are similar to those that throw up
groups as movement for the Emancipation of Niger Delta, MASSOB, OPC, Boko Haram,
(Herdsmen) to mention but few. These violent groups represent the current dimension of the
national question in Nigeria. The argument is that as soon as federal constitution which
reflect the true federal principle as articulated in K. C. Wheare’s concept of federalism is
formulated, recognised and enforced in a multi-nation, lingual and religion, and autonomy

granted to national minority groups, the bitterness and hostility that give rise to these violent

groups will disappear. Since, according to Gurr, the power sharing arrangements and group

%3 0. Awolowo, (1966), loc. cit. p. 48, as cited in N. C. Abah, “Federalism, Democracy, and
the National Question in Nigeria,” Journal of Research in Business and Management, VVol.
4, Issue 3 (2016), p. 30

1% T R. Gurr, Minorities at Risk: A Global View of Ethnopolitical Conflicts (Washington D.
C: US Institute of Peace Press, 1993) as cited in N. C. Abah, “Federalism, Democracy, and
the National Question in Nigeria,” Journal of Research in Business and Management, Vol.
4, Issue 3 (2016), p. 32
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autonomy can be a solution to deep-rooted ethnic conflicts and civil war, while Hetcher also
suggested that plural states such as India and Nigeria would probably have not survived
without some form of decentralised governance.**

In conclusion, the second section of the literature review is the review of the works of those
that reviewed Nigerian federal system of government in the light of true principles of
federalism. One essential thing about the authors is on how importance they all reposed on K.
C. Wheare’s federal principle in solving Nigerian federal malaise. Most of them also
proposed institutional and structural change through constitutional amendment as a way

forward.

145 M. Hetcher, Containing Nationalism (New York: Oxford University Press, 2000) as cited
in N. C. Abah, “Federalism, Democracy, and the National Question in Nigeria,” Journal of
Research in Business and Management, Vol. 4, Issue 3 (2016), p. 33.
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CHAPTER THREE
KENNETH C. WHEARE’S FEDEFRALISM
3.1 Kenneth. C. Wheare’s Life and Time

Sir Kenneth Clinton Wheare (1907-1979), professor of government and constitutionalism,
was born on 26" March, 1907 at Warragul, Victoria, eldest of three children of Australia —
born parents Eustace Leonard Wheare, groceries’ assistant, and his wife Kathleen Frances.
The family settled in Melbourne in 1922. Kenneth attended state and high schools at Stanwell
and Mary Borough. In 1923 he entered Scotch and ran the debating club. Winning a
scholarship to Ormond College, he took first class honours in Greek and philosophy at the

University of Melbourne (B.A Hons. 1929)

At Oriel College, Oxford (BA, 1932, M.A, 1935; D. Litt, 1957), he got a first class in
philosophy, politics and economics, and was awarded the Cecil Peace Prize. He found Oxford
suitable, and after a succession of appointments he became Gladstone professor of
government and public administration in 1944. He lost his first wife Stella Allan to divorce
after the birth of his first son and she became incurably ill. At the registrar office, Oxford, on

5™ January, 1943, he married 26 years old Joan Randel; they had two sons and two daughters.

Wheare first research won him the Beit prize in colonial history. Published as the Statute of
Westminster, 1931 (Oxford, 1933). After 1944, he was much called a constitutional adviser,
notably to the National Convention of Newfoundland (1946-47), and to conferences (1951-
53) on the central Africa federation. His monographs, “The Statute of Westminster and
Dominion Status (5 Editions, 1938-53),” and “The Constitutional Structure of the
Commonwealth (1960),” record authoritatively the evolution of the colonised into

independent states.
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His writings — concise, deceptively simply, apparently innocent of theory but informed by it —
ranged over government and administration at all levels, four editions of Federal Government

(1946-64) confirmed his mastery of that subject.

In 1956, Wheare became rector of Exeter College, an old establishment in need of
improvement, which he achieved by reducing the intake, strengthening the fellowship and
extending the building. As Oxford’s first Australian vice-chancellor (1964-66), he guided the

university to adopt some of Frank’s reforms.

Wheare had been appointed C. M. G. (1953), and was knighted in 1966. He chaired (1962-
69) the Rode’s Trust and presided (1967-71) over the British Academy. In 1972 when he
retired early as rector of Exeter, he became the chancellor of the University of Liverpool, a
role he took seriously, though characteristically delighted to be made honorary admiral of the
Isle of Man herring fishery fleet. He was awarded an honorary fellowship of five Oxford
Colleges and honorary doctorates from the universities of Cambridge, Exeter, Liverpool and

Manchester and Columbia, New York etc. 4

3.2  Kenneth C. Wheare’s Description of Federal Principle, Federal Constitution and
Federal Government

I Federal Principle

Wheare in his work Federal Government agrees that the inquiry into the working of the
federal government begins with the necessity to advance the meaning of the term. The term
for him is used loosely in political discussion, but there is a general agreement that the
Federal Government is an “association of states, which has been formed for certain common

purposes, but in which the member states retain a large measure of their original

148 \mww.wikipedia.org/k.c.wheare-autobiography
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independence.”**’ Though they found it agreeable, they differ however on the particular form

or type of ‘association of states’ which federal government can properly be described.

Wheare argues that modern idea of what federal government ishas been determined by the
United States of America. Therefore, he alludes that it would seem sensible; therefore, in
seeking a legitimate and convenient definition of federal government, to begin by examining

the constitution of the United States.'*®

And her constitution most importantly deemed as a
document which regulates an association of states therefore, the question is: what is the

fundamental characteristic of the United States considered as an association of states?

The answer, according to Wheare, seems to be that the constitution**® of the United States
establishes an association of states so organised that powers are divided between a general
government which in certain matters — for example, the making of treaties and the coining of
money — is independent of the governments of the associated states. On the other hand, state
governments which in certain matters are, in their turn, independent of the general
government.*® The implication, therefore, is that general and regional governments both

operate directly upon the people; each citizen is subject to two governments.

The words of the constitution, Wheare alludes are sometimes ambiguous, contradictory or
vague. But however vague the constitution may be about where the line is to be drawn, it is
quite clear on the point that, once granted that a government is acting within its allotted
sphere, that government is not subordinate to any other government in the United States.
Therefore, in examining American constitution used as a paradigm, one concludes that as a

matter of law, the field of government is divided between a general authority and regional

17 K. C. Wheare, Federal Government, (4™ ed.) (New York: Oxford University Press, 1964),

p.1
8| hidem
149 Here | mean both the original constitution and amendments
130 K. C. Wheare, p. 2
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authorities which are not subordinating one to another, but co-ordinate with each other.*

Reiterating a modern American historian,**?

Wheare argues that the general government is a
government supreme within its sphere, but that sphere is defined and limited.... The states are
co-equally supreme within their spheres; in no legal sense are they subordinate corporations.
Thus, the principle of organisation upon which the American association is based is that of

division of powers between distinct and co-ordinate governments.

From the foregoing, it is admitted that this principle of organisation is a characteristic of the
United States, considered as an association of states. The question is: is it legitimate to claim
it as a distinguishing characteristic? Does it mark off the United States from other
associations of states which are sometimes classed with it as examples of federal

government?

Addressing this question, Wheare said that perhaps the best way to begin an answer to this
question is to look at the form of association which the American states had adopted in the
years before the constitution of 1787 was drawn up, knowing that the present 1787
constitution was not the first constitution of the United States. Upon their resistance from
British colonialists American colonies drew up in 1777 the Article of Confederation of the
United States of America.™>® With an illustration, Wheare distinguishes the 1777 Articles of
Confederation from the Constitution of 1787. But one distinguishing characteristic between
the two is on the principle of association upon which the American association of states was
based. According to him therefore, these Articles of 1777 Confederation was based on that of

the subordination of the general government to the regional governments. It is illustrated by

Blbid. p. 2

152 5 E. Morison, History of the United States, vol. 1, p 88, as cited in Wheare, loc. cit. p. 2

133 printed in A. P. Newton, Federal and Unified Constitution, and H. S. Commager,
Documents of American History, as cited in K. C. Wheare, Federal Government, p. 4
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the degree to which the general government was authorised to operate upon the state

governments only and not directly upon the people.

It was decided, after some experiences of this form of association, that it was inadequate. A
new form of association, based upon a different principle, was advocated and finally
embodied in the constitution of the 1787. Therefore, the difference between the present
constitution of the United States and the Article of Confederation lies in the fact that the
present constitution replaces the principle of the central government being subordinate to the
regional governments and dependent upon them, by the principle of the general and regional
government being co-ordinate and independent in their respective spheres.™>* Thus, Wheare

argues,

...it seems justifiable to maintain, therefore, that the difference in principle
between the form of association embodied in the modern constitution of the
United States... it justifies us in placing the United States in a separate
category among associations of states. And, further, since the United States is
universally regarded as an example of federal government, it justifies us in
describing the principle, which distinguishes it so markedly and so
significantly, as the FEDERAL PRINICPLE.™

Wheare, describing federal principle, argues, “By federal principle I mean the method of
dividing powers so that the general and regional governments are each, within a sphere, co-

ordinate and independen‘[.”156

Although the word federal or federation was used to describe both the system set up by the
Articles of Confederation of 1777 and proposed by the constitution of 1787, Wheare argues
that the fact is that up to 1787 the word “federal” signified little more than a league of states

resting upon the ‘good faith’ of the parties,” and it was the natural description of the

> K. C. Wheare, pp. 4-5

3 1hid. p. 9-10

B 1hid. p. 10

7 Morison, History of United States, vol. 1, p. 87 as cited in Wheare, Federal Government,
p. 10
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Articles of Confederation. Indeed, what the authors of the Federalist claimed for the
constitution of 1787 was not that it substituted a federation for a league but that it substituted
an efficient federation for an inefficient federation. At the same time the new constitution
which they supported established a government based, as they themselves asserted, upon a
different and a novel principle, the principle of division of powers between general and

regional governments each independent within a sphere.**®

Critically, Wheare was aware that his definition of federal principle was not accepted as valid
by all the students of the subject. Thus, he argues that some authorities find the essence of
federalism in some different principle. For example, he argues that there are those who hold
that the federal principle consists in the division of powers in such a way that the powers to
be exercised by the general government are specified and the residue is left to the regional
governments. That it is not enough that general and regional governments should each be
independent in its own sphere; that sphere must be marked out in a particular way. The
residuary power, as they are called, must lie with the regional governments. On this view a
government is not federal if the powers of the regional governments are specified and the
residue is left to the general government. By this test, Wheare sees them alluding that, the
constitution of the United States embodies the federal principle because it names certain
subjects over which the general legislature has control and it provides that the powers not so

159 Wheare however sees

delegated to the general government remain with the states.
concentration of the test of federalism as relatively superficial characteristic. For him, the
essential point or test of federalism is not that the division of powers is made in such a way

that the regional governments are the residuary legatees under the constitution, but that the

division is made in such a way that, whoever has the residue, neither general nor regional

158 \Wheare, Federal Government, p. 11
Spid. p. 11-12
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government is subordinate to the other. Arguing further he says that “It is true that the
question where the residue of power is to rest is an important question in framing a federal
government. It is likely also that when previously sovereign states federate, they will wish to
hand over to the new general government certain specified, limited and enumerated powers
only and will wish to keep the rest for themselves.”'*® What Wheare means to say here is that
no matter how essential these are to the framing of the federal constitution, they themselves
do not make a government federal. Over and above all, the most essential and important
guarantee of federal principle is whether the powers of government are divided between co-

ordinate, independent authorities or not.

Another important pointof federal principle, which this paper termed the ‘third definition’ of
the federal principle, is the principle in which both general and regional governments operate
directly upon the people. This definition of federal principle distinguishes it from
confederation because in a League of Nations or Confederation it is the regional or state
governments alone that operate directly upon the people; the general government operates

upon the regional governments only.**

il. Federal Constitution and Federal Government

The federal principle has been defined rigidly in the above, and in trying to consider the
definition of federal constitution and federal government, Wheare raises some questions by
asking, “If then the principle may be defined along the line set out in preceding chapter, what

are we to mean by a federal constitution, and a federal government? Are we to confine the

1%01hid. p. 12

181 Bryce uses this criterion in Studies in History and Jurisprudence, Vol. 1, pp. 392, 408-9, J.
S. Mill makes reference to it in Representative Government, c. XVII, as cited in Wheare,
Federal Government, p. 13
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terms to cases where the federal principle has been applied completely and without
exception?”*®* Wheare sees the confinement idea not a sensible thing to do. Thus, he argues,
“the constitution of the United States itself, as originally drawn up, contained at least one
exception to the federal principle in that the senate was composed of representatives selected
by the legislatures of the states. Thus, a part of the general government of the United States
was dependent to some extent upon a part of the regional governments. This exception to the
federal principle was maintained in law up to 1913. Yet the American constitution from 1787
to 1913 was and must be called a ‘federal constitution’. For the federal principle was
predominant in the constitution.... If so, that constitution may be called a ‘federal
constitution.”®® Here, Wheare concludes that “It seems essential to define the federal

principle rigidly, but to apply the term ‘federal constitution’ more widely.”**

Wheare sees Switzerland, Australia and Canada as possessing federal constitution, though the
fact is that he does not doubt their constitutions containing modification in the strict
application of the federal principle, but the modification for him is not predominant to make
the constitution to lose federal character. On this he argues, “It may be that the method of
ensuring that the general government keeps within its own sphere is not completely effective,
but is clear that the principle on which the Swiss (United States, Australia and Canada) is
drawn up is that there is a sphere allotted to the general and the regional government
respectively and that they are expected to keep within that sphere and that neither, is to have
the last word in deciding the extent of that sphere.”***Nevertheless, Wheare sees Australian
constitution of 1990 as clear example of federal constitution because of its strict compliance

to federal principle. He sees Canadian constitution as quasi because there are substantial

162 K. C. Wheare, Federal Government, p. 15
%31 hidem

%Ihidem

%81pid. p. 17, the bracket is mine
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modifications of the federal principle; thus, he argues “Yet, if we confine ourselves to the
strict law of the (Canadian) constitution, it is hard to know whether we should call it a federal
constitution with considerable unitary modifications, or a unitary constitution with
considerable federal modifications. It will be straining the federal principle too far, I think, to
describe it as a federal constitution, without addressing any qualifying phrase. For this reason
| prefer to say that Canada has a quasi-federal constitution.”*®® He concludes by arguing that
“It seems justifiable to conclude that although the Canadian constitution is quasi-federal in
law, it is predominantly federation in practice. Or, although Canada has not a federal

. . . 167
constitution, it has a federal government.”*°

Federal government for Wheare is the application or practice of the federal constitution. He
however argues that federal constitution is not a sufficient determinant of federal

3

government. Thus, he alludes, “...looking for example of federal government, it is not
sufficient to look at constitution.”*®® Arguing further, he says, “A country may have a federal
constitution, but in practice it may utilise that constitution in such a way that its government
is not federal. Or a country with a non-federal constitution may work it in such a way that it
provides an example of federal government.”'®® The experience of Canada has exemplified

this. Its constitution is, as a matter of law, not completely federal; it is quasi-federal. But... its

system of government, is federal predominantly.*”

The consideration of law and practice leads Wheare to describe Canada as an example of
federal government, although its constitution is only quasi-federal. But United States,

Switzerland and Australia are regarded by Wheare as example of countries with federal

1%81hid. p. 19
%71hid. p. 20
1881hidem
%9 1hidem
11pidem
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constitution and federal government, although he thought Australia of exhibiting tendencies

which disposes its constitution and its government to quasi-federalism.'"*

There are other countries which Wheare used as examples in describing the case of having
either federal constitution but no federal government, or quasi-federal constitutions but no
federal government, or constitutions and governments which are not federal at all. These
countries are: Latin American: Brazil, Argentina, Mexico and Venezuela; Europe: Austria,
Germany and USSR; and Asia and Africa: India, Malaya and Nigeria. They were briefly

discussed in pages 21 to 32 of Kenneth C. Wheare’sFederal Government.
3.3  Kenneth C. Wheare’s Concept of Confederation

Wheare’s concept of quasi-federalism always connotes the principle embodying the
subordination of the regional government to the general government. Thus, Wheare asks, “If
it is agreed that these governments do not embody the federal principle but are organised on
principle which are distinct from the federal principle, it is proper to ask what name should be

given to these principle.”172

Thus, Wheare argues that,...the form of association between
states in which the general government is dependent upon the regional government has often
been described as a ‘confederation’ and the principle of its organisation ‘the confederate

principle.”"!"

It 1s true that the term ‘confederation’ has been used in constitutions which did embody the
principle of subordination by the general government to regional governments. Thus, it was
used in the Articles of Confederation of 1777, in the Union of Utrecht, in the constitution of
Switzerland from earliest times, of Germany from 1815 to 1867, of the Northern German

Confederation of 1867 to 1871, and of the German Empire from 1871 to 1918. It was adopted
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721hid. p. 32
31bidem

68



by the seceding states in America in 1861 when they called themselves the confederate states
of America, and their use of it might give it authority, for they had deliberately rejected what
we had called the federal principle in its favour. Confederation can be likened to the term
‘league’ or ‘alliance’ but it would appear that where ‘league’ or ‘alliance’ is not sufficient to
describe an association, ‘confederation’ is the only suitable term left. Perhaps, if its use is
linked with the principles of the Article of Confederation of 1777 and of the confederate

states and German confederation, its meaning may be kept distinct.*™

According to Wheare
the other form of association in which the regional governments are subordinate to the
general government — is often described as ‘devolution’ and the principle of its organisation
as ‘the devolution principle’. The term has been applied to the system in Northern Ireland and
in South Africa; and the instrument by which the government of India, under the constitution

of 1919, gave legislative powers to provinces in 1921 was called ‘devolution rule’.*"

In summary, a government is a federal when the government embodies predominantly a
division of powers between general and regional government authorities each of which, in its
own sphere, is co-ordinate with each other and independent of them. What really determines
federal government is not in constitutions, but in the working of the system. Therefore, there
is a distinction between the federal governments and federal constitutions. And the
government whose constitution or government is guided by federal principle, though not
predominant, is none the less important, is called quasi-federal constitutions or governments.
From the analysis of the federal principle, and its application to constitutions and
governments, there emerges the conclusion that the countries which provides us with the best

examples of the working of federal government are: United States, Switzerland, Canada and
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Australia. Now, the important question to ask bothers on the appropriateness of the federal

government application. Thus, “When federal government is appropriate?”

3.4  Kenneth C. Wheare and The Prerequisites of Federal Government

Wheare found federal government as a rare system of government because its prerequisites
are many. One important prerequisite is that it requires the co-existence of several national
characteristics which are not often found together in world, and which should be perceived
more distinctly than they often are.’”® Then he asks, “In what circumstance is it appropriate to
adopt a system of federal government?” before attempting this question, he deems it
appropriate firstly to study the definition we have already for the term federal government

itself. Therefore, he describes federal government by saying that,

...it exists when the powers of government for a community are divided
substantially according to the principle that there is a single independent
authority for the whole area in respect of some matters and that there are
independent regional authorities for other matters, each set of authorities being
co-ordinate with and not subordinate to other within with its own prescribed
sphere.!”

Then he argues that from the consideration of this definition that it is possible to infer the sort

of condition which should exist before the federal principle is adopted.

Firstly, the prerequisite is that the communities or states concerned must desire to be under a
single independent government for some purpose at any rate that is essential unless they are
prepared to go as far as this, the question of federal government does not arise. If they are not
prepared to submit themselves to an independent government, but desire rather to retain a
control over the general authority, then they have not achieved the first prerequisite of federal

government. A league, an alliance or a confederation may be appropriate for them, but not

781hid. p. 35
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federal government.'”® Some typical examples are: the three communities of Latin America,
under Bolivian, the state of great Columbia, soon disintegrated into three separate states of
Venezuela, Ecuador and Columbia; and the confederation of the United Provinces of Central
America formed in 1823, had become by 1838 five separate states of Guatemala, Salvador,

Honduras, Costa Rica, and Nicaragua.'”

Secondly, another prerequisite is the desire to retain or to establish independent regional
government. Thus, Wheare argues, “But the desire to be under a single independent
government is not enough. They must desire at the same time to retain or to establish
independent regional government in some matters at least. Without this desire to be separate
in some things, the communities could form a unitary state with some appropriate degree of
decentralisation.”*®*The South Africa was the typical example. The colonies desired to be
united under a single independent government. But they did not desire to be under
independent regional government for some purposes. Thus, Wheare argues finally that, “So
far, then, it would seem that federal government is appropriate for a group of states or
communities if, at one and the same time, they desire to be united under a single independent
general government for some purposes and to be organised under independent regional
government for others. Or, to put it shortly, they must desire to be united, but not to be

unitary.”181

The argument seems to entail that where these desires exist, then federal government would
be appropriate. But Wheare emphasised that much more than desire is needed. Therefore, he
argues, “To say that a thing is desired by a group of states is not to say that it is the right thing

for them. They must not only desire it; they must also be able to operate it. They must have

78 1hid. pp. 35-36.
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the capacities to work the system they desire.”*®> What it entails therefore is that federal
government is not appropriate unless the communities concerned have the desire as well as
the capacity to form an independent general government and to form independent regional

governments. Therefore, the necessity of the capacity and the desire become inevitable.

Some inquiry into the capacities and the desires needs to be done. The first inquiry Wheare
did is: What are the factors or circumstances which leads communities to desire union and at
the same time to desire separation within the union? And secondly, what produces in them
the capacity to form an independent general government and, at the same time, independent
regional governments? Knowing the answers to these questions; is the same as knowing

when federal government is appropriate.

Wheare argues that communities have been led to desire union from a variety of reasons. But
in modern federations some factors seem always to have been present; they are: 1) A sense of
military insecurity; 2) need for realisation that only through union could independence be
secured; 3) A hope of economic advantage from union; 4) some political association of the
communities concerned prior to their federal union either in the loose confederation, as with
the American states and the Swiss cantons, or as parts of the same Empire, as with the
Canadian and Australian colonies; 5) geographical neighbourhood; and 6) similarity of
political institutions — half-dozen factors all operated in the United States, Switzerland,
Canada and Australia, to produce a desire for union among the communities concerned.*®®
Thus, Wheare alleges, “Thus, the need for common defence, the desire to be independent,
geographical contiguity, the hope of economic advantage (and similarity of socio-political

institution) all helped to produce a desire for the union which was a force in leading England
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and Scotland to form the United Kingdom of Great Britain in 1707,'®* the Italian states to

form the kingdom of Italy in the years from 1856-1864,'%

the German states to form, firstly,
the North German Confederation of 1864, and secondly, the German Empire of 1871,"% and
the South African Colonies — Transvaal, Orange River, the Cape and Natal — to form the
Union of South Africa in 1909."®" Further, he says, “But it is justifiable to say, I think, that it
is unlikely that states will desire union unless these factors - or, most of them, - are present to
that extent they may be classed as prerequisites of federal government.”*®® Wheare alleges
that there are important factors prerequisite for the desire for a union which are unexpectedly

absent. Factors like: commonality of language, race or of religion or of nationality. Thus, he

argues,

...commonality of language, of race, of religion or of nationality has been
listed as likely essential prerequisites of the desire for union.... Undoubtedly
common language and common race assisted to produce the desire for union in
the United States, in Australia, in Germany and in Italy.*®

Justifying the absent of the just mentioned factors, Wheare argues that

It is clear that, strong as these forces of language, race, religion and nationality
are in producing a desire for union — as the whole history of national movement
shows — it has proved possible none the less to produce a desire for union
among people who differ in all these important particulars. Community in these
matters cannot therefore be described as an essential prerequisite of federal
government.*®

184 See G. M. Trevelyan, Ramilius and the Union with Scotland; Dicey and Rait, Thoughts on
the Union of England and Scotland, as cited in Wheare, Federal Government, p. 37

185 See Bolton King, A History of Italian Unity (Vol. 2), and Bolton King and Thomas Okey,
Italy Today, as cited Wheare, Federal Government, p. 37.

186 See C. Grant Robertson, Bismarck, and A. W. Ward, Germany 1815-1890, as cited in
Wheare, Federal Government, p. 37.

187 See Walker, Lord de Villiers and his Times; Walton, The Inner History of the National
Convention of South Africa; Cambridge History of the British Empire, Vol. VIII., and L.
M. Thompson, Unification of South Africa, as cited in Wheare, Federal Government, p. 37

188 K. C. Wheare, op. cit. p. 38
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“Although they came to desire union in some things, they still desire to remain separate in
other.” Having deliberated on the factors which produce in communities the desire to be
united, what are the factors which operating at the same time, produce the desire to be

separated for other purposes? Wheare discusses these factors as follows:
1. The Previous Experience as Independent States

One factor which is present in all modern federations was that the regions which desired to be
separated from the other had all had a previous existence as distinct colonies or states. And
each enjoyed a distinct history and a distinct government. Although they came to desire a

union in some things, they still desired to remain separate in other.
2. Divergence of Economic Interest

Because of their previous history as independent states, these communities had developed a

divergence of economic interests. Thus, Kenneth C. Wheare argues,

...although, as | have mentioned, the hope of economic advantage led them to
desire union, divergence of economic interest made them anxious not to
surrender more power over economic affairs than was absolutely necessary....
They desired therefore to remain independent for some economic purposes at
any rate.'**

3. Geographical Factors

Wheare argues that geographical factors also assisted the desire to be separate. In the United
States, Canada and Australia it was great distance which was most important. Thus, distance
isolated the communities and developed a regional consciousness which made them desire to
keep to themselves. However, in Switzerland, he alleges that it was the barrier of mountains

which divided up the country into isolated communities. Meanwhile, in West Indies, it was
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the sea that isolated them into federating states. Is it permissible to assert, then, that a
previous existence as a distinct governmental unit, economic divergence and a sense of
isolation through geographical factors are essential prerequisites of that desire for separation
within variables which go to produce federal government. Wheare seems not to accept this
conclusion when he argues that there is one factor which could produce the desire for
separation among communities otherwise prepared to unite. This factor he termed divergence

of nationality.
4. Divergence of Nationality factor

Wheare argues that it is quite conceivable that communities which none the less differed in
nationality from each other, would desire separation within union. This factor of difference of
nationality did co-operate, of course, with other factors for separation in three of the four
cases mentioned — in a moderate degree in the United States, and much more strongly in
Switzerland and Canada. In the last two cases it was assisted by differences of language, race
and religion. In Switzerland and Canada, the desire for union grew in spite of these
differences, but the desire for separation within the union, the desire, that is, for federal
union, was directly produced by three differences. And it seems most likely that communities
which were ready to unite but which differed in some one or all of these four particulars,

might desire the federal form of union.*%?

5. Dissimilarity of Social (Political) Institution

Another factor which might produce the desire for separation is dissimilarity of socio-
political institutions. This undoubtedly operated in Canada when Quebec desire to be

separated in order that it might safeguard its own peculiar system of civil law.
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These four factors are the kind which, given the existence of a desire for union, are likely to
produce a desire for federal union. Wheare alludes that it is not possible to pick on any one of
them or any one combination of them and say that unless this or these are present, the desire

for federal union will not arise. That desire may be produced by any one of them.'*®

Wheare here argues on the importance of good leadership before the desire for union can be

possible. Thus, he argues,

And here again, as with the desire for union itself, a great deal will depend on
leadership. The factors which could produce a desire for federal union may be
there but they may not come to surface; or, if they do, they may be overcome
by more effective leadership in favour of the unitary form of union.'**

So far, | have dealt extensive with Wheare narratives on the factors which produce the desire
for union combined with the desire for independence within union, which Wheare argues to
be one of the prerequisites of federal union. Wheare alludes previously that just desiring is
not enough prerequisite, but capacity to work it out. As a result he asks, “Granted the
existence of these desires, what conditions are necessary before it is possible to say that the
communities which desire the federal form of union have also the capacity to work 271
Answering this question, Wheare claims that,“It goes almost without saying that the desire
themselves provide some guarantee of the capacity to form and work the system of

. 1
government desired.” %

What it implies is that a desire for federal union among communities is a first and obvious
factor, producing in them the capacity to make and work a federal union. And the same is
true of a desire to remain as independent governments inside the union. Corroborating John

Stuart Mill, Wheare argue that,
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The federation binds them always to fight on the same side; and if they have
such feelings towards one another, or such diversity of feeling towards their
neighbours, that they would generally prefer to fight on opposite sides, the
federal tie is neither likely to be of long duration, nor to be well-observed while
it subsists.™’

Wheare takes Switzerland as typical example concerning the way in which the need for
common defence produced in communities which differed in language, race and nationality

not only the desire but also the capacity to form a federal union.

But, says Wheare, of all the factors which produce the desire for union, the one which at the
same time produces the best capacity for union is similarity of social and particularly
political institution.® This factor, argues Wheare, is one of the strongest of the forces
which helps states to work together. So strongly is this felt that statements in framing federal
constitutions have even insisted that all the units should adopt the same form of government.
The four federations used as illustration in his work are either democratic or republic. They
are founded on the democratic principles of free election, free criticism and representative
institutions. Wheare was of the opinion that what is really essential is not that there will be
similarity of political institution, but that this political institution must not be autocratic or

dictatorial. Thus, he argues,

For autocracy or dictatorship, either in the general government or in the
regional governments, seems certain, sooner or later, to destroy that equality of
status and that independence which these governments must enjoy, each in its
own sphere, if federal government is to exist at all.**

Thus, he asks, suppose all the regional governments or a majority of them were dictatorships,
what machinery could exist to choose a general government which would be independent of
the regional governments? For him, therefore, no free election by the people of the autocratic

regions is to be expected.

1975, J. Mill, Representative Government (Everyman Ed), pp. 366-7, as cited in K. C.
Wheare, Federal Government, p. 44.
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Here, Wheare evaluates the factors that give communities the capacity to remain distinct and
separate inside a union. One major factor according to Wheare is their previous existence as
distinct government. What this implies is that the states joining to form a new general
government have at their disposal in their own regions a well-established system of
government which will enable them to carry out their functions and maintain their integrity
upon the new system. More than that, it relieves the strain imposed upon the new system, by
guaranteeing the stability of regional administration and leaving energies free for the one
formidable task of establishing the new general government.*®Thus, this factor helps to
produce both the capacity to be separate and independent in some things and to be under a

general government for others.

Another factor which produces in states the capacity to work a federal union, according to
Wheare, is the growth of this sense of a new nationality over and above, but not instead of
their sense of separate nationality.””* For instance, at the making of the United States, of
Switzerland and of Canada, there were differences of nationalities as there were: Swiss and
German-Swiss; American and Virginian; and Canadian and French-Canadian; but as time

went on a common nationality came to impose itself upon the differences.
Another important factor according to Wheare is size; therefore, he argues that

...the capacity of states to work a federal union is also greatly influenced by
their size.... On the other hand, some divergence in size between the units is
almost certain to be present before federal union is desired. It is this divergence
which leads the poorer and less populous states to desire federal rather than
unitary government for in it they see a safeguard for their independence.?®?

It is believed also that this factor is an important one because of its ability to maintain federal

system nowadays. For instance, the agricultural states of Western America with their smaller
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populations find in the federal form of union their safeguard against the wealth and
population of the East, and especially New York and California. Corroborating Mill, Wheare
argues that, “the essential is that there should not be any one state so much more powerful

than the rest as to be capable of vying in strength with many of them combined.”*%

Therefore, the size of the units concerned — in wealth, area and population is of prime
importance. There must be a reasonable balance which will insure that all the units can
maintain their independence within the sphere allotted to them and that no one dominates the
others. It must be the task of those who frame and work a federal government to see that no

unit shall be too large, and equally important, none too small.?*

A discussion of the relative (financial) resources of the units in a federation leads to the
consideration of a final factor which ensures the capacity of states to form a federal union.

Therefore,

...they must possess sufficient economic resources to support both an
independent general government and independent regional government. Hence,
it is not enough that the general government should be able to finance itself, it
is essential also that the regional government should be able to do likewise.?%

If the regional governments do not have sufficient financial resources to support themselves,
then no matter whether a federal constitution is drawn up, in practice federal government will
not be possible. Soon the regional governments will be unable to perform their functions or
they will be able to perform them only at the price of financial dependence upon the general
government, that is, at the price of financial unification.”® Rounding up this section, Wheare

made a very important point; thus, he argues that

It may be proper that a region which desires independence in a federal union
but which lacks resources to make that independence real, after it has
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surrendered certain of its revenues for the maintenance of the general
government should be guaranteed certain incomes from the resources of its
wealthier neighbour.?”

Since Wheare has established what conditions are necessary if states are to have not just mere
desires but also more particularly the capacity to form a federal union, it become necessary to
ask how it should be organised, so that if those desires and capacities are there, they may be
enabled to express themselves effectively in a system of government. Therefore, how federal

government should be organised?
3.5  Kenneth C. Wheare and The Organisation of Federal Government

Wheare maintains that federal government is a distinct and peculiar form of government,
appropriate to distinct and peculiar circumstance. As a result, there needs to be distinct and
peculiar institutions which are essential to a federal government if it is to be federal and if it
is to work well. These institutions designed to enable federal government to perform its
functions are: the constitution, the court and the law. Others are (division and separation of)
power, party system, right of secession and expulsion, and equal representation of region in

Upper House — Senate.
1. The Constitution

For Wheare, it is essential if a government is to be federal that it should be regulated by a
written constitution and that constitution must be supreme. Thus, Wheare argues, “I think it is
more accurate to say that if a government is to be federal, its constitution, whether it is

written or unwritten, or partly written and partly unwritten, must be supreme.”*®

What this implies, according to him, is that the term of agreement which establishes the

general and regional governments and which distributes powers and function between them
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must be binding upon these general and regional governments. Furthermore, if the general
and regional governments are to be co-ordinate with each other, neither must be in a position
to override the terms of their agreement about the powers and status which each is to enjoy.
So far as this agreement regulates their relations with each other, it must be supreme. And the
federal principle requires the supremacy of the constitution.?®® On whether the supremacy of
federal constitution requires to be written or not, Wheare argues that “it is easy to see how the
necessity for a supreme constitution in a federal government leads to the assertion of the
necessity for a written constitution also.” For Wheare, the terms of agreement are so
important; it is natural that it should be thought essential that they be committed to writing.
And in practice all modern federal and quasi-federal constitutions have, as we have seen,

been put into writing.

These two institutions — the supreme constitution and the written constitution — are, then,
essential institutions to federal government. The supreme constitution is essential if
government is to be federal; and the written constitution is essential if federal government is
to work well. It is essential in a federal government that if there be a power of amending the
constitution, that power, so far at least as concerns those provisions of the constitution which
regulate the states and powers of the general and regional governments should not be

confided exclusively either to the general government or to the regional governments.?*°

Wheare felt that the amendment of the federal constitution is jurisdiction of both

governments and her people. Thus, he argues,

On the amendment of the constitution, it does not matter logically where the
power is placed but there can be no doubt that practically it is wise to associate
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both the general government and the regions, either their governments or their
people (through referendum), in the process.***

Since a division of power is an essential part of any federal government, since any such
division must be expressed in words whether written down or not, and since language is
ambiguous (and required interpretations), it is certain that in any federation there will be
disputes about the terms of the division of powers. Thus, Wheare submits that from the above

claims,

...it follows that the last word in settling disputes about the meaning of the
division of power must not rest neither with the general government alone or
with the regional governments alone; rather with court which supposes to be
independent of the two levels of governments.?*?

This leads us to the second way federal government should be organised — court and rule of

law.
2. Court and Rule of Law

The law court is a federal institution independent of any other institution or any other arms of
government whose interpretation of the law and settlement of the constitutional disputes are
its primary jurisdiction. Canada, for instance, gave the last word in constitutional disputes,
whether concerned with the division of power or not, to a body which completely
independent of general and provincial governments — the judicial committee of the Privy
Council for over eighty years. At the end of 1949, however, the Canadian parliament passed
an act to make the supreme court of Canada the final court of appeal in all Canadian law
suits. Now, Wheare argues that the last word in Canadian disputes about the division of

power rests with the supreme court of Canada, a body whose members are appointed by the
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Dominion executive and removable on an address by the two house of the Dominion

parliament.?*®

In Australia, Wheare alleges that some disputes about the meaning of the constitution are
decided in the last resort by the judicial committee, but the kind of disputes between
commonwealth and the states, or acts to the limit inter se of the constitutional powers of any
two or more states can be decided finally by the High Court of Australia, a body whose
members, like those of the supreme court of Canada, are appointed by the commonwealth

executive and removable on the address from the houses of the commonwealth parliament.?*

In the United States, similarly, the last words about the meaning of the constitution and
consequently of the division of powers is with a body — the supreme court — whose members
are appointed by the chief-executive of the United States, the president, with the consent of
the upper house of legislature, the senate, and are removable on impeachment by the house of
representatives before the senate, in which case a two-third majority of the senators present is

necessary.?*®

In Switzerland, the last word does not appear to rest completely with the federal tribunal. In a
case of dispute, therefore, the electorate has the power; if it chooses to exercise it, to decide
whether a law of the general government is to be valued or not, through the process of

referendum.?

From the foregoing, it seems that court in the federal structure favours general government to

regional government. Thus, Wheare alleges that,

...it seems that in most federal governments the settlement of disputes about
the meaning of the division of powers is confided to a body appointed and

2131 bidem
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dismissible by the general government. The result has been that Supreme Court
or their equivalents have been accused from time to time of undue partiality to
the general government.’

However, Wheare sees the over-influence or control of the Supreme Court of federation by
the general government as being exaggerated. Thus, he argues that it is true that for Canada
and Australia it is possible for the executive of the general government to remove judges of
the highest court in the country on an address from the general legislature, but in fact no such
action has been taken, nor could it be taken in Australia except for proven misbehaviour or
incapacity. For example, he says that in the United States judges of Supreme Court could be
removed by the general legislature through the process of impeachment, if they were
convicted of treason, bribery or other crimes and misdemeanours. In this process, the House
of Representatives impeaches and the senate tries the impeachment. What Wheare is trying to
prove here is that, “...in spite of the formal dependence of the supreme courts on the
executive and legislature of the general government, they have exhibited a considerable

impartiality in the exercise of their function as interpreters of the division of powers.”**?

The point we want to make here is that bias on the part of a supreme court will necessarily
mean bad government. The point that is maintained here is that if the Supreme Court is
dependent upon the general or regional governments, then the system of government is to that
extent not federal.>*® Though the decisions it gives may fit in well on the case of disputes

with public opinion, but they may not fit in so well with the letter of the constitution.

People sometimes imagine why the function of interpreting the meaning of the division of
power and of the whole constitution in a federal comes to be performed by the court — that is
strange that one branch or arm of the general government — Judiciary — should have the

power to decide whether the other branches/arms — legislator and administrative — are
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keeping with the limits of their power. And there is no explicit statement concerning that it is
to be found in the constitution. Wheare argues that the conclusion one draws from reading
what was said in the convention is that a majority of the leading men among those who frame
the constitution expected the Supreme Court to act in this way. It is not possible to agree that
the assumption of this power was usurpation.??’ In support of this, the federalist, Alexander

Hamilton classically argues that

The interpretation of the laws is the proper and peculiar province of the courts.
A constitution is, in fact, and must be regarded by the judges as, a fundamental
law. It therefore belongs to them to ascertain its meaning, as well as meaning
of any particular act proceeding from the legislative body. If there should
happen to be an irreconcilable variance between the two that which has the
superior obligation and validity ought to be preferred to the statute, the
intention of the people to the intention of the agents.”?**

The substance of the matter is that while it is the duty of every institution established under
the authority of a constitution and exercising powers granted by a constitution to keep within
the limits of these powers. It is the duty of the court, from the nature of their function, to say
what these limits are. And that is why court comes to exercise this function in a federal

government.??

The second important point here is: it must not be assumed that it is essential for federal
government that the powers should be entrusted to the courts of the general government.
What is essential for federal government is that some impartial body, independent of general
and regional governments, should decide upon the meaning of the division of powers. It
happens that in the United States and Australia the highest court of the land has had the last
word in the matter and that, on the whole, it has proved independent of the rest of the general
government. In Canada, an independent court, the judicial committee of the Privy Council,

performs the function. But Switzerland shows that federal government and regional

21hid. p. 62
2211 hidem
2221 hidem

85



governments do not inevitably require that the power should be exercised completely by the
ordinary courts, or that it should be exercised by lawyers at all. This has made people to think
of devising another means of interpreting the division of powers which should remove it from
the province of the judges. Thus, articulating popular consciousness, Wheare argues that, “It

is thought to be intolerable that the will of the people as expressed through the elected

legislature should be thwarted in a supreme court sometimes by a bare majority of one.”???

The organisation of the courts themselves has some importance. Bothering on this fact,

Wheare advocated that,

...if the federal principle were to be strictly applied one would expect a dual
system to be established in a federation, one set of courts to apply and interpret
the law of the general government, and another to apply and interpret the law
of each state. For instance, United States alone of all the four federations is
applying the principle. There is a system of what are called “Federal courts”,
ranging from district courts up through a series of circuit courts of Appeals to
the supreme court itself, and there is a system of state court terminating in each
state in a state supreme court. This parallel system is sometimes spoken of as
each set of courts exercised a jurisdiction which was completely exclusive of
the other. It seems true to say, therefore, that the method of organising courts in
a federal government need not be stereotyped. The principle of a co-ordinate
status for the general and regional governments permits of some overlapping of
jurisdiction, provided there is always some safeguard such as the power to
establish parallel system of courts or a right of appeal from regional courts of
double jurisdiction to a supreme court of the general government where matters
affecting the law of the general government are concerned.?*

3. Division and Separation of Powers

Division of Powers: On division of power, Wheare proposes to deal with a question which

arises from the problem of the division of powers. Thus, he argues that,

...in federal government some matters are placed under the exclusive
jurisdiction of an independent general government, and other matters are given
to the exclusive jurisdiction of independent regional government. It is most
important to decide therefore, whether a federal government should be

223|id. p. 64, in the United States up to 1944, about fifteen decisions adverse to Congress by
a majority of one has been given by the supreme court.
24| bid. p. 68.
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organised with a concurrent jurisdiction or not. The simplest way to organise a
federal government, it might seem, is either to decide what matters are to be
regulated by the general government and to place them under its actual
exclusive control, leaving the rest on the actual exclusive control of the
regional governments.??®

But Wheare admits that in practise organising federal government in this stance is not usually

possible or quite simple as such. Hence, he alleges,

When previously sovereign states decide to federate, it is possible to get them
to agree upon a list of subject upon which the general government is to
legislate. But they are reluctant to surrender all control immediately over these
subjects. For this reason, it is common to demand that some of them should be
madeZZ%oncurrent, until the general government chooses to regulate them
itself.

So much has been said on the division of powers in a federal government. But another

question arises in connection with what is usually called ‘Separation of Powers’.

It is unfortunate that this term should resemble so closely the term ‘the division of power’,
and it is necessary therefore to explain a little what is intended by it. Separation of power,

Wheare argues,

...holds that good government is ensured if functions of legislation,
administration, and adjudication in a state are not placed in the hands of one
body of persons but are distributed to a greater or less degree among distinct or
separate bodies of persons. A modified application of it has occurred in the
United States where Congress, the courts and the president and his officers, are
each separated off from the other and members of one group are forbidden by
the constitution to be members of the other. The constitution then proceeds to
allocate functions. All legislative powers are vested in Congress; all executive
powers in the President; all judicial power in one supreme court and in such
inferior courts as congress may from time to time ordain and establish.?’

Yet, there are exceptions to this absolute separation even in the constitution itself. The
president is associated with Congress in the exercise of the legislative function by his veto
power; the senate is associated with the President in his executive function in that its consent

IS necessary to his making treaties and to his making certain important appointments. But this

22 bid. p. 78
2281 hidem
22TIbid. p. 80
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partial adoption of the principle of the separation of powers in the United States has led some
writers to argue that a separation of powers, to some degree at any rate, is essential to federal
government.??® But Wheare was not of the opinion that if a state is to be federal, that its
general government should be organised in accordance with the separation of powers,
although it may prove that a federal government works better if it is so organised. Though the
federal principle lays down no rules about how the general government itself is to be
organised, provided it is organised in such a way that general and regional governments are
co-ordinate, each supreme in its own sphere. For the rest it may be said that the separation of
powers has a value in assisting the working of federal government in some cases. Its general
effect is to weaken the government and a weak government is sometimes considered

desirable by the units which form a federal union.
4. Party System

A good party system is a factor in the organisation of the federal government which is of
primary importance but which cannot be ensured or provided for in a constitution. Wheare
defines it as,““one in which sectional differences of interest and opinion has their opportunity
and their due weight but where also an integrated organisation can be created capable of

effective political action on a nation wide (sic) scale.”??

Wheare alludes that sectional differences always threaten to break-up parties in a federal
government and to paralyze legislative and executive action. United States and Canada have
been fortunate in possessing for most of their history substantially two-party system — the
Republican and the Democrats in the United States, and Conservatives and Liberals in

Canada. There are differences between the parties that one can easily identify what

2281 hidem
2[pid. p. 82
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differentiates one from another.”*® Wheare argues further that even within the party that it has
often been true that the differences on policy among members within any one of these parties
were greater than the differences between members of the different parties. Wheare claims

that,

...these differences inside the American parties has led to the adoption in some
states of the system of primary elections — whereby each party holds a
preliminary election among its own supporters to choose the candidate it will
put forward later to oppose a candidate from the other party. In this way an
attempt is made to permit freedom of opinion within a party and a unified front
against the opposite party.?*

Presidency, being the greatest prize of political struggle in United State is elected when the
parties each nominate a candidate for the presidency and the people chose one of them by
voting from electors pledged to support their particular candidate. Unlike Canada and United
States, Australia and Switzerland are multiparty federal government. Wheare, however,
emphasizes the important of two-party system when he argues that,”...it may serve to show
the importance of a two-party system as an ideal, if not always a possibility, for the working

of federal government.”?*2

5. Right to Secession or Expulsion

It has often been asserted that an essential requirement of a federal government is that there
should be no rights of secession from the federation on the part of the regional
governments.”®® But for Wheare, what is meant here is that none of these governments have
any right acting alone in seceding, or expelling each other, from the federation. Nevertheless,

Wheare believes that, ““...this (Expulsion or Secession) right is permitted in a situation the

2%1hid. p. 83, the best discussion of the American party system is V. O. Key, Politics, Parties
and Pressure Groups.

2 bidem

22|hid. p. 85.

231pid. p. 86, it was freeman’s view, for example, History of Federal Government in Greece
and Italy, p. 90, that the right to secede was theoretically inconsistent with federalism, but
probably desirable in practice.
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general government is subordinate to the regional governments or vice versa and that is an

end of federation.”**

Studying Wheare’s analysis of the four federal constitutions of United States, Canada,
Australia and Switzerland, one is left with no doubt that there indeed seems to be no
provision for unilateral secession or expulsion found in any modern federal constitution.
Among quasi-federal constitutions, that of the U.S.S.R. alone gives to the regions the rights
to secede. But Wheare doubts that the (expulsion or secession) right is consistent with the
federal principle as a matter of logic. But while the existence of a right to secede unilaterally
or a right to expel unilaterally may be quite consistent with federal government, it is not,
consistent, as a rule, with good federal government. He argues that there are cases where to
grant the right to secede is to ensure that states will never exercise it. But as a rule it weakens
the government. Therefore, it will usually be true, he finalises that a unilateral power to

secede or to expel makes for bad federal government.?*®

6. Equal Representation of Region in Upper House — Senate

Wheare sees equal representation in upper house of representative as a prerequisite in the
organisation of federal government that he argues that if it is to be federal it is essential that
the government of regions should have equal representation in the upper house of the general
legislature.? In the United States, Switzerland and Australia this plan is adopted. The states
and cantons are represented by two members each in the upper house of the United States and

Switzerland; and in the Australia, the states have ten representatives each. In Canada, the

234 hidem
2hid. p. 87
2% hidem
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principle of equal representation was not followed, though some small attempt was made to

compensate the less populous provinces.?®

The argument however is that equal representation of the regions in the upper house is not
logically essential for a government if it is to be federal, but at the same time it is often

essential if federal government is to work well. The reason being that, Wheare states,

...equal representation in the senate gives some sort of security to the smaller
states. Therefore, the method of having an upper house recruited on the basis of
equal representation for the regions concerned is only one method of
safeguarding regional interests. It is, however, advisable to adopt such a
system, but federal government does not necessarily work badly without it.>*

From the foregoing, we have seen that there are certain institutions: the supremacy of the
constitutions, the necessity for the difficult and rigid amending process, the existence of
judiciary review etc., which according to Wheare, are essential to a government if it is to be
federal, though these essential institutions inevitably do not guarantee that a federal
government will work easily or well. Therefore, my next analysis on Wheare’s Federal

Government is how well federal government works.
4.6  Kenneth C. Wheare and The Operation of Federal Government
1) Federal Government and Public Finance

Finance in federal government is an essential prerequisite, and for this reason, Wheare
thought it appropriate to begin his study of the working of federal government by an inquiry
into some aspect of its public finance. There are certain problems of public finance which are
common to all governments, whether they are federal or not. They are: 1) the form of direct
and indirect taxation; 2) the incidence and effects of certain taxes; 3) the extent to which

expenditure should be met from revenue and from borrowing; 4) problem of currency control

27 bid. p. 88
28| bid. p. 90
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and central banking; 5) of sinking funds; 6) of appropriation and audit.?*® Of all these, what is

the peculiar federal problem in public finance? As a result, Wheare argues:

The Federal principle requires that the general and regional governments of a
country shall be each independent of the other within its sphere, shall be not
(sic) subordinate one to another but co-ordinate with each other.?*

Now if this principle is to operate not merely as a matter of strict law but also in practice, it

follows that, according to Wheare,

...both general and regional governments must each have under its own
independent control financial resources sufficient to perform its exclusive
functions. Each must be financially co-ordinate with the other.?**

Quoting some words from the The Federalist: Wheare argues that,

...it 1s, therefore, as necessary that the state governments should be able to
command the means of supplying their wants, as that the national government
should possess the like faculty in respect to the wants of the union.*

Wheare sees this assertion as clearly an additional problem in public finance; because, it is
not easy to distribute functions, and when once they are distributed, it is even harder to allot
resources with any confidence that future experience will show that resources and functions
expand and contract together, each adjusting itself harmoniously to the other.?** Therefore, if
then, there is a sphere of financial autonomy in the federations, how extensive is it? Firstly,
Wheare argues that there are two matters where the general government have a control which
is not merely independent but also exclusive. The general governments in the federations
have exclusive control, actual and potential, over currency and coinage. Secondly, it is the

usual practice also, in most federal governments, that the general government should be given

>Ipid. p. 93

2l hidem

! bidem

2%2The Federalist, no. XXXI, p. 149 (Everyman ed.), as cited in Wheare, Federal
Government, p. 93

*8Ibid. p. 94
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exclusive control, actually and potentially, over revenue from customs and excise,?** both as
to the imposition of duties and disposal of the proceeds.?*> The other independent sources it
shares with the regional governments. The chief of these are: firstly, receipts from property,
commercial undertakings, and monopolies; secondly, grants; thirdly, loans; and finally,
taxation. The general government has been given priority over the regional governments on
sharing of these financial resources, especially the power to lay taxes and power to collect
these taxes. But if federal principle is to be applied, both general and regional governments
are on the same footing. These financial sources are discussed extensively by K. C.

Wheare?*® in pages 96-109

However, here emphasis should be made on the necessity to distinguish the taxing power
from other legislative powers. Its nature is different. It is a power to raise means; it is not a
power to regulate specific fields. Thus, Wheare argues that it may be used to provide the
means by which the commonwealth may carry out the functions which are committed to it in
the constitution but however widely it is used, it must not be used so as to deny to the state
the like power to provide the means by which they are to carry out the functions which are

left to them in the constitution.?*’

From the illustrations giving by K. C. Wheare, it is apparent that in all four federations the
general governments have become incomparably the most powerful financial authorities in
their federal system, and the regional governments have been reduced to a restricted, if not

subordinate position. The question becomes: how far the general and the regional government

2% In the United States the states are empowered to levy excises and use the power
extensively.

24> American Constitution, Art. | (8) and (10); Canadian Constitution, S. 91 (2) and (3);
Australian Constitution, ss. 51 (i), (ii), (iii), and 90; Swiss Constitution, Arts. 28-32. As
cited in Wheare, Federal Government, p. 95

248 K .C. Wheare, Federal government, pp. 96-109

*TIbid. p. 108
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have been able to perform the functions allotted to them upon the basis of division of their
financial resources? The short answer Wheare gave goes this way. The general government
have been able to acquire sufficient resources under their own control to perform their
function but the regional governments have come to rely upon grants from the general
government. They have accepted, in varying degree, some measure of financial subordination

to the general government.?*®

2) Federal Government and Control of Economic Affairs

All the federations used as illustration here by Wheare in his work grant to the general
government a power to regulate trade and commerce with foreign countries. In Canada and
Switzerland, Wheare argues that the power is actually exclusive. In the United States and
Australia, the states can impose inspection charges on imports and exports, but this power
cannot be exercised without the consent of the general legislature. Thus, Wheare argues, “In
United States the provision runs: No state shall, without the consent of Congress, lay any
imposts or duties on imports and exports, except what may be absolutely necessary for
executing its inspection laws; and no produce of all duties and imposts laid by any state on
imports or exports, shall be for the use of the treasury of the United States; and all such laws
shall be subject to the revision and control of the congress; No state shall, without the consent
of congress, lay any duty to tonnage.”**® In Australia the power to impose duties is even more
restricted. These may be passed without receiving the prior consent of the commonwealth
parliament, but they are liable to be subsequently annulled by it, and in both cases it is clear
that power of the general government to control foreign commerce is exclusive, but
potentially exclusive, not actually, as in Canada and Switzerland. So far as the control of

external trade and commerce is concerned it seems clear that the general governments in

2% |bid. p. 109
Ipid. pp. 120-121

94



these federal systems have in law full powers although in practice.These powers must be
exercised moderately if the unity of the federation is not to be submitted to an excessive

strain.

When the control of economic affair turns to inter-state or intra-states, or in other words,
when we turn to consider economic life within the boundaries of the federation a more
complicated situation is found. Powers in this stance — are divided between the general and
regional government in such a way that it is difficult to find any useful principle of
comparison between the countries or, more bewildering still, to state with precision just

where within any federation, authority over a given topic may be said to lie.?*°

If we look at the constitution of Switzerland, United States, Canada and Australia, Wheare
says, we can find that the general governments in these four federations possess powers of
exclusive control, actual or potential, over certain aspect of economic life. Among these are:
currency, coinage and legal tender; weights and measures; copyrights and patents; bankruptcy
and insolvency; immigration and emigration from and to countries outside the federation and
the raising of loans on the credit of the general government. Beyond the list, Wheare alludes
that it is difficult to find any important topic in economic affairs which is granted without
some qualifications to the general governments in all federation.”®* Others like bank; this
subject is under the exclusive control of the general government in Canada and Switzerland,;
but divided between the general and regional governments in United States and Australia.
Navigation and Shipping is similarly divided. The control of railway is similarly conferred in
all four federations. In Canada, Australia and the United States it is divided between general
and regional governments, in Switzerland it is in the hand of the general government alone.

Civil aviation in Canada and Switzerland is in the control of the general government; in the

20 hid. p. 126
2511 bidem
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United States and Australia it is divided between the general and regional governments.

Insurance and marketing are divided between the two sets of authorities in all four systems.

More examples could be given but the main point is established. Apart from certain limited,
though important topics, the control of economic affairs in the federal system is not unitary
but multiple. It may be true that economic life is one, but in the federal countries this fact is
not recognised so far as the allocation of governmental powers is concerned, the legal and

political pluralism of the federation is imposed upon the alleged unity of economic affairs.

Finally, if federal government is appropriate to the conditions of a country, it involves
necessarily division and duplication of control. It is true that the division should be clear and
simple as possible and that it should be capable of adaptation. But so far as economic affairs
are concerned, if the federal principle is to operate at all, Wheare argues, some control of

economic affairs must remain with the regional governments.**?

3) Federal Government and Social Services

Wheare uses the term here to describe services which deal primarily with the protection and
welfare of citizens, and under it he discusses topics as police, education, health, assistance for
old age, invalidity, unemployment or accident, workmen’s compensation, prisons and the

control of alcoholism.

At a first glance, then, it would seem the intention of all these federations was to leave the
regulation of social affairs almost entirely to the regional authorities. Just like Canadian
federation, Dominion legislature leaves the most important social services to the exclusive
control of the provincial legislatures. And all that remained were in the control of the

dominion.®® Under social service, Wheare argues that the relation between general and

22| bid. p. 142
23|pid. p. 146
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regional governments in the federations has been affected thus by three principal factors: the
extension of the general government’s power by judicial decision, by constitutional
amendment, and by financial participation. But there are one or two other aspects of the
relations between general and regional governments in the sphere of social services which are

worth mentioning: the legislative and the administrative co-operation.

So far an attempt has been made to explain the respective functions of the general and
regional governments in the control of social service legislation, the limit of their powers, the
trend visible in the development of their relations, and the relative importance of one
authority as against another. It is pertinent to discuss briefly some important social services in

turn.

1. Education: This is in all federations a matter substantially in the hands of the regional
governments and it seems best that it should be. More particularly is this in
federations where, as in Canada and Switzerland, there are religious differences which
are territorially distributed, and where minorities may therefore be protected to some
extent by their own provincial government. It is, of course, true that a national
minority which is a provincial majority may not respect in its turn the rights of the
minority within its own province. The questions that arise over education in
communities where language and religion differ are many. If there is only one set of
school, whether provided by the government or by religious bodies, there may be a
demand that there should be no religious instruction; or that if there is, it should be
given by clergy of the different denominations, or be non-denominational, or be
optional. Or there may be a claim to establish separate schools, and if this is granted, a
further claim, that those who contribute to establish denominational schools should
not be taxed by the government to provide state schools which is, in effect, the
schools of the majority denomination in the province or canton.
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On the whole, the conclusion Wheare draws from the above illustration makes it
imperative that education remain for the most part under the regional control.?**

2. Social Insurance and Social Assistance: For Wheare, social insurance covers
workmen’s compensation for industrial accidents and occupational diseases, sickness
insurance, invalidity, old age, widow’s and orphan’s insurance, unemployment
insurance and schemes of voluntary insurance. Social assistance covers much the
same field, but the help given does not depend upon contributions from the persons
benefited or from employers. It includes, therefore, non-contributory persons, pension
schemes, for invalidity, old age, widow and orphan’s; unemployment relief;
assistance to the blind, aged and infirm; and to poor persons who have no other means
of support. The peculiar federal problem is how they should be allocated as between
general and regional governments.

The question is: Which of the authorities is better able to meet the cost of these social
services? Disagreeing on the nature of the question, Wheare argues that it should not
be which of the authorities are better able, but which authorities is most likely to be in
a position to finance these services when they are most needed. Using unemployment
as an example, Wheare argues that the region where unemployment payments will be
most necessary will usually be least able to provide them. Therefore, the provision of
assistance and insurance for the unemployed therefore seems to mark itself off as a
service which the general government may most appropriately deal with. The general
government alone have availably the greatest power for attempting to reduce the
volume of unemployment and it seems fitting therefore that the care of the

unemployment should be in its hands.

2% K. C. Wheare, op. cit. p. 156
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This leads Wheare to ask, “If the care of the unemployment is most appropriately a
function of the general government, what should be said of other services
mentioned?” In practice the question has to be settled largely on financial grounds.
Therefore, which authority can afford it?**°

3. General Health Services: This includes: the control of hospitals, infectious diseases;
and epidemic, medical practitioners, public medical services, pure food regulation,
poisons, drug, patent medicines, and the like. Generally speaking, these are shared
between the general and regional authorities upon principles which are
understandable, and although there is bound to be overlapping and a lack of
uniformity. However, general government through their powers, express or implied,
to deal with those aspects of health which involves medical inspection of immigrants
and travellers from abroad, hospitals for sailor, care of the armed forces, the control of
foods, drug and poisons imported into the country and so on.?*® For the rest, the
powers over public health remain with the regions.

4. The Regulation of Conditions of Labour: Conditions of labour such as safety,
cleanliness and sanitation of factory, ventilation and the mass of detailed regulation
covers by factory act. This jurisdiction is divided between general and regional
governments, and the general government’s authority is derived either from specific
grants or from its power to regulate inter-state and foreign commerce, navigation and
shipping, the criminal law or to carry out public works.?’

5. The control of the Manufacture and Consumption of Alcoholic Liquor: This
aspect of social legislation has produced some interesting federal problems. In

Switzerland the subject has been placed almost entirely under the control of the

23 bid. p. 159
281hid. p. 160
>TIbid. p. 162
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general government by constitutional amendments. So also with United States and
Australia. Then, as the movement develops and more powers become necessary, the
co-operation of other states and assistance of general government become necessary.
6. Law Enforcement in Federal System: This is about police and prison services, and
the criminal law. The practice in the different federations differs on these questions.
In Switzerland both police and prisons are under the control of cantons. In Australia, a
similar system of control by the regions prevails. There are no commonwealth
prisons. The constitution actually provides that every state shall make provision for
the detention in its prisons of persons accused or convicted of offences against the
laws of the commonwealth, and for the punishment of persons convicted of such
offences, and the commonwealth parliament has power to make laws to give effect to
this provision.”®® Police also are similarly under state control. Thus, there is
satisfactory co-operation between the police departments of the different states.
Canada and the United States are alike in having a dual system of prisons. Indeed, the
Canadian constitution expressly gives penitentiaries to the Dominion government and
reserve public and reformatory prisons to the provinces. This means that long
sentenced prisoners are under the charge of the Dominion government. In Canada, the
criminal law is a dominion matter, and not provincial as in Australia, there is a
tendency for longest (sic) term prisoners to be dominion offenders.
In eight of the ten Canadian provinces the police services are performed entirely by
the Royal Canadian Mounted Police, a Dominion force, their services being rendered
in return for provincial payments under agreements made between the Dominion and

the provinces. However, the provinces of Ontario and Quebec maintain their own

28|pid. p. 165
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separate forces for the administration of provincial territories also for Dominion
purposes.

United States stands at the opposite end of the scale from Switzerland and Australia
so far as police are concerned. There are federal police for the enforcement of federal
law and state police for enforcement of state law. A series of six crime control Acts of
1934 provide for the close co-operation of federal and state authorities in connection
with the enforcement of criminal law.

The passing of these acts draw attention to the problem which arises when criminal
law in a federation is placed almost entirely under the control of the regions, as it is in
the United States and Australia. With the advancement and development of modern
means of transportation, state boundaries within federation means nothing — except a
hope of escape to the criminal who is equipped with the automobile or the motorcycle
or the aeroplane. Law enforcement becomes increasingly difficult if it is to be split up
into independent, sometimes non-co-operative units. One example of the difficulty in
the United States may be seen in the working of the constitutional provisions for the
rendition of criminals. The spectacle of the police pulling up at state boundaries while
the criminal drives off seems a denial of common sense. With the alarming growth of
crime in the United States, an attempt was made to obtain co-operation. Many states
in that vein have enacted uniform laws to modify the process of rendition. About half
the states permit the officers of one state in pursuit of a criminal to cross their borders
and arrest the fugitive on their own soil. More than one third of the states have
legislated to waive the formal requirements for rendition proceedings in the state of
arrest and they permit the easy transfer of fugitive back to the state in which the crime
was committed. But it seems clear that co-ordination through the general government

by such means as the Federal Crime Control Acts is likely to be more effective. And
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here, fortunately, the fact that crime has become inter-state makes it possible for the
general government to take a hand in its control. The powers available to the general
government in the constitution are sufficient to authorize its action.?*®

On the whole there seems no insuperable difficulty in permitting the regional
governments to control a great part of the criminal law. The weakness of divided
jurisdiction have been illustrated in an extreme form in the United States, but they can
be overcome to a large extent by co-operative actions where difference of outlook
upon social questions are important — and they are in the United State — it may be
wise to permit some freedom to the state to frame criminal justice as they think right,
provided always there resides in the general government a power to protect the
260

interests of other states and of the union as a whole.

4) Federal Government and Control of Foreign Relations

It is always assumed that foreign relation of a federation will be controlled predominantly, if
not exclusively, by the general government of the whole territory. Indeed, one of the
arguments for establishing a federation is usually that it will provide for a unified foreign
policy. So, in most federation there is an explicit provision in the constitution absolutely
forbidding the component states from entering into obligations with foreign states, or
permitting it only with the consent of the general government, in which case potentially
exclusive control rests with the general government. Quoting United States’ Constitution,
Wheare declares that “no state shall enter into any treaty, alliance, or confederation, and a
little later, that no state shall, without the consent of congress enter into any agreement or

compact with each other state or with foreign powers.”?*!

2 hid. p. 167
201hid. pp. 167-168
261 United State Constitution, Art. 1, s. 10, as cited in Wheare, Federal Government, p. 169
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But giving general government exclusive control of the foreign relation does not mean that it
represents views and interests of the greater majority of the regions of which the federation is

composed. Thus, he argues,

It cannot assume therefore that because a federation is governed by the cabinet
system based upon representative and party government, the general
government can be trusted to use an unqualified power to control foreign
relations in a way which will respect the views and interests of the greater
majority of the regions of which the federation is composed. Against which
legal safeguard is proposed — legal safeguards in the form of division of
responsibility in the power of controlling foreign relations may be essential if
regional rights are to be respected and the spirit as well as the letter of the
federation be maintained.?®®

Of course, it may be thought preferable that divided authority in these matters should be
avoided or gradually softened. That may be wise politics in certain circumstances. But, if that
IS not desired, if, on the contrary, it is desired to maintain regional interests in the sphere, then
it must be realised that the political conventions of democratic cabinet government may not

be enough, without the assistance of appropriate legal safeguard.?®®

There are thus at least two important problems confronting the framers of the federal
constitution in respect of the conduct of the foreign relations of the federation. Firstly, there is
the problem of whether the power to control foreign relations should be given in its entirety
to the general government, or divided between general and regional government, more
particularly so far as the carrying of treaties into effect is concerned. Secondly, there is the
problem of how the power of the general government in foreign affair, whatever its extent
may be, is to be so controlled that in its exercise the divergent interests of the component

regions in the federation shall be duly safeguarded.?®*

5) Federal Government and War Power

262 \Wheare, op. cit. pp. 179-80
253|hid. p. 180
%4Ibid. p. 183

103



The working of federal government in war-time would seem likely to exhibit in extreme form
the peculiar problems which a federal system produces. For, while it is the essence of
federalism to be pluralistic, it is however essence of the war power to be unitary, to be
centralised and regimented, and to be, in the modern parlance “totalitarian”.?® This makes
this topic amongst others discussed so far to seem to provide the most critical test of the

efficiency of the federal government.

Tracing the history of federalism, it is meant to understand that it is as a result of the need of
common defence that impelled the regions to join together in the modern federations.
Therefore, one would expect that the control of defence in a federation would be granted to
the general government. Thus, if the control of the foreign relations has been given to the
general governments, it seems reasonable to give them also the control of those armed forces
which give to policies their influence and their final effectiveness. Wheare states generally
that the control of the war power has been given to the general government in the four
federations which we are discussing. But there are interesting differences of detail from case

to case.

1. Power to declare war: In the United States and Switzerland this power is placed
exclusively in the hands of the general government. Nevertheless, it is the general
legislature, not the executive, which is given the power. According to Wheare, one
advantage which can follow from this arrangement in a federation is that no war will
be entered upon unless a majority of representatives of the regions agree, for in each
case the consent of the upper house is required, and the upper house is composed of

two representatives from each of the states or cantons.?®

23|hid. p. 187
266 hidem
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The experience of United States that congress alone can declare war is true, but it is
also true that the president, by virtue of his powers as commander-in-chief, can
engage in war without waiting for congress to declare war.?*” And again, “If a war be
made by invasion of a foreign nation, the president is not only authorised but bound to
resist force by force. He does not initiate the war, but is bound to accept the challenge
without waiting for any special legislative authority.””®®
The principal point in the Canadian and Australia case, according to Wheare, is that
the regions have no power to declare war and that the power in these federations to
declare war is vested in or controlled by the general executives. The executive, he
said, are responsible to their legislatures, and in the case of Canada, the formal prior
consent of the legislatures has been sought by the Prime Minister before the
declaration of war has been made. In this way, Wheare believes, the differences of
opinion are given a chance to express themselves.?®°
2. To Wage War: In waging war, these requirements are considered: the raising of
armed forces on sea, land and in the air. For Canadian and Australia federations
exclusive control over raising armed forces has been given to the general government.
In Australia, the parliament of the commonwealth is positively empowered to deal
with the naval and military defence of the commonwealth. The power of the general
government is therefore potentially exclusive.
In the two earlier federations, the United States and Switzerland, there was not the
same clear cut intention to hand over the entire control of the armed forces to the

general government. In Switzerland, between 1848 and 1874 the cantons had

2%7|hid. pp. 187-188

268 See the discussion in J. G. Randall, Constitutional Problems under Lincoln, as cited in
Wheare, Federal Government, p. 188

269 \Wheare, op. cit. p. 189
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considerable control, but in the reorganisation of the constitution in 1874, their
powers were limited. Nonetheless, the cantons still exercise some powers.?”

The constitution of the United States left with the component states a power to raise a
militia®"* and gave them the exclusive power to appoint the officers of the militia, and
the authority to train the militia according to the discipline prescribed by congress.
There were two kinds of military forces contemplated by the constitution of the
United States: the state militia under the command of the governor, and the army of

the United States. Alone among federal governments, as Wheare has defined them,

the United States tolerated this dual system.?2

3.7 Kenneth C. Wheare and The Constitutional Amendment

There is always the need that at every point to stay back and review a federal constitution,
especially to know whether it is still capable of being adapted to the needs and aspiration of

the community for which they were established. Thus, Wheare says,

...a brief review of the working of federal government may be attempted.
Perhaps the best way in which to begin this review is to consider how far
federa